
December 29, 2011 

Steve Olea 
Arizona Corporation Co m mission 
1200 W. Washington 
Phoenix, AZ 85007 

RE: Arizona Public Service Company/Pinnacle West Communications 
With Rate Agencies 
Decision No. 70667, Docket No. E-01345A-08-0172 

Mail Station 9708 
PO Box 53999 
Phoenix, Arizona 85072-3999 
Tel602-250-2661 
Jeffrey.Johnson@aps.com 

Pursuant to Decision No. 70667, dated December 24, 2008, Arizona Public 
Service Company ("APS") was ordered to: 

"Arizona Public Service Company shall file all currently existing communications within 
10 days of the effective date of this Decision and shall file future communication on a 
monthly basis. The first such monthly report shall be due on February 1, 2009, and 
the monthly filing shall continue until the conclusion of Arizona Public Service 
Company's general rate case. Thereafter, Arizona Public Service Company shall make 
such filings on a six month basis, with the first fil ing due by January 1, 2010." 

Attached please find the APS/Pinnacle West communications with rating agencies from 
July 1, 2011 through December 28, 2011. This filing contains confidential information 
and is being provided pursuant to  a protective agreement in this matter. I f  you have 
any questions regarding this information, please contact Jeff Johnson at  (602) 250- 
2661. 

Sincerely, 

cc: Brian Bozzo (redacted) 
Docket Control (redacted) 

mailto:Jeffrey.Johnson@aps.com


Rating Agency Communication Log 

Lee Nidtloy 

Lee Nicklw 

Lee Nickloy 

Person 

updated 
Email regarding liquidity survey 
update 
Email requesting a review of 
numbers in attachment 
Phone call regarding the ACC's 

5, 7/13/2011 
I 

Phil Smyth, Fitch Lee Nickloy 

Lee Nickloy 

APSIPNW Personnel Subject Comment 
Lee Nickloy \Email With S&P liquidity survey /Attachment confidential 

filing 
Email regarding review of 
numbers in attachment #3 above 
Ernaii regarding Wiew of 6 

7 

8 

9 

10 

/numbers in attachment #3 above I 
Lee Nickloy (Email asking for COmMnk on (Attachment confidential 

7/14/2011 Phil Smyth. Fit& 

7/19/2011 Daniel Nearna and Phil 
Srnyth, Fitch 

7/19/2011 Daniel Neama and Phil 
Smyth, Fitch 

7/19/2011 Daniel Neama and Phil 
Srnyth, Fitch 

7/20/2011 Daniel Nearna, Fitch 

Lee Nickloy 

Lee Nickloy 

Lee Nickloy, Pete Ewen 

Investor Relatlons 

Investor Relations 
learnings and conference call 

Investor Relations IEmail announcina 2nd auarter I 

review of report on APS and PNW 

Email regarding comments on 
review of report on APS and PNW 

Emall regarding comments on 
review of report on APS and PNW 

Phone call regarding report on 
APS and PNW 
Email announcing 2nd quarter 
earnings and conference call 
Email announcing 2nd quarter 

11 
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7/20/2011 Tony Bettinelli, S&P 

Lee Nickloy, Pete Ewen 
earnings and conlerend call 
Email responding thanking for 
information on phone call 
regarding report on APS and 
PNW 



Rating Agency Communication Log 

format 

Investor Relations 

for the APS General Rate Case 

j 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 
29 
30 

I I I ]format 
91 8/2/2011 IMitchell Moss, Moody's I Investor Relations IEmail with PNW 10Q in PDF 

8/15/2011 Mitchell Moss, Moody's 

8/15/2011 Tony Bettinelli, S&P 

8/15/2011 Phil Smyth, Fitch 

8/16/2011 Phil Smyth, Fitch 

8/17/2011 Tony Bettinelli, s&P 

8/17/2011 Phil Smyth and Daniel 

8/17/2011 Mitchell Moss, Moody's 

8/17/2011 Phil Smyth, Fitch Karen Dolyniuk Email regarding incorrect email 

8/17/2011 Phil Smyth, Fitch Karen Dolyniuk Email regarding incorrect emaii 

8/18/2011 Mitchell Moss, Moody's 

8/18/2011 Tony Bettinelli, S&P 

8/19/2011 Phil Smyth, Fitch 

8/19/2011 Phil Smyth, Fitch 

8/19/2011 Phil Smyth, Fitch 

8/19/2011 Phil Smyth, Daniel Neama Lee Nickloy, Rufad Email with draft of Fitch ratings Attachment 

8/22/2011 Mitchell Moss, Moody's 

8/22/2011 'Daniel Neama, Fitch 

8/22/2011 Tony Bettinelli, s&p 
8/22/2011 Mitchell Moss, Moody's 
81221201 1 Mitchell Moss, Moody's 
8/22/2011 Tony Bettinelli, s&P Karen Dolyniuk Email with Final Preliminary Attachment 

Karen Dolyniuk 

Karen Dolyniuk 

Karen Dolyniuk 

Karen Dolyniuk 

Karen Dolyniuk 

Karen Dolyniuk 

Karen Dolyniuk 

Phone call regarding the potential 
APS debt deal 
Phone call regarding the potential 
APS debt deal 
Phone call regarding the potential 
APS debt deal 
Phone call regarding the potential 
APS debt deal 
Email with Preliminary Prospectus Attachment - 
for APS debt deal CONFIDENTIAL 
Email with Preliminary Prospectus Same attachment as #14 

Neama, Fitch for APS debt deal above - CONFIDENTIAL 
Email with Preliminary Prospectus Same attachment as #14 
for APS debt deal above - CONFIDENTIAL 

address 

address 
Phone call regarding the potential 
APS debt deal 
Email regarding timing of APS 
debt deal 
Phone call regarding the potential 
APS debt deal 
Phone call to Fitch regarding 
ratings letter for APS debt deal 
Phone call to Fitch regarding 
ratings letter for APS debt deal 

Lee Nickloy 

Karen Dolyniuk 

Lee Nickloy 

Rufad Omanovic 

Rufad Omanovic 

Fitch Omanovic letter for the APS debt deal 
Lee Nickloy Phone call regarding the potential 

APS debt deal, and the sale of 

Phone call regarding the potential 
APS debt deal 
Email regarding APS debt deal 
Email regarding APS debt deal 
Email regarding APS debt deal 

APSES 
Lee Nickloy 

Karen Dolyniuk 
Karen Dolyniuk 
Karen Dolyniuk 

31 

32 
33 

Prospectus for APS debt deal 

Prospectus for APS debt deal 
Email regarding APS debt deal 

8/22/2011 Mitchell Moss, Moody's Karen Dolyniuk Email with Final Preliminary Same attachment as #30 

8/22/2011 Mitchell Moss, Moody's 
8/22/2011 Tony Bettinelli, S&P Karen Dolyniuk Email with Term Sheet for APS Attachment 

above 
Karen Dolyniuk 

34 
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debt deal 
Email with Term Sheet for APS 
debt deal above 

8/22/2011 Phil Smyth, Fitch Rufad Ornanovic Same attachement as #33 
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Rating Agency Communication Log 

1 9/9/2011 Tony Bettinelli, S&P Lee Nickloy Email requesting a call to discuss 
the power outage on 91911 1 

2 

3 

9/9/2011 Tony Bettinelli. S&P Lee Nickloy Email responding to request for a 
call to discuss the power outage 
on 9/9/11 
Phone call to discuss the power 9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

4 

I I hear the RPS case. I 

outage on 9/9/11 
Email requesting times for a 
follow up call regarding power 

9/9/2011 Tony Bettinelli. S&P Lee Nickloy 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

outage 
Email requesting times for a 
follow up call regarding power 
outaae 
Email requesting times for a 
follow up call regarding power 
outage 
Email requesting times for a 
follow up call regarding power 
outage 
Email requesting times for a 
follow up call regarding power 
outage 

Lee Nickloy, Dave Falck, Phone call to answer questions 
Jeff Guldner, Daniel regarding power outage 
Froetscher, Shirley 
Baum 
Lee Nickloy 

9/9/2011 Tony Bettinelli. S&P Lee Nickloy 

9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

9/9/2011 Tony Bettinelli, S&P 

9/9/2011 George Slavin, S&P Email requesting a visit to discuss 
the overall relationship with PNW 
and APS 
Email identifying the people on 
the phone call regarding the 
power outage 
Email identifying the people on 
the phone call regarding the 
power outage 
Met with George Slavin in Phoenix 

and other general topics 

Email thanking Lee for the visit on 
9/20 and confirming some Edison 
Electric Institute (EEI) information 

9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

9/9/2011 Tony Bettinelli, S&P Lee Nickloy 

, 

9/20/2011 George Slavin, S&P Lee Nickloy, Karen 
Dolyniuk regarding PNWIAPS relationship 

9/22/2011 George Slavin. S&P Lee Nickloy 

9/22/2011 Tony Bettinelli. S&P Lee Nickloy, Jeff Guldner Phone call regarding the AZ 
Supreme court decision not to 



Ratina Aaency Communication Log - Oate - Person APSlPNW Personnel Subject Comment 
1 10/11/2011 George Slavin, S&P Lee Nickloy Ernail regarding a revision to the Attachment - Confidential 

engagement letter between S&P 

dividend declaration and 3rd 
auarter earninas release 

2 10/19/2011 Tony Bettinelli, S&P Investor Relations 

lknference cai and webcast 
I Email regarding Plnnacle's 31 10/19/2011 IMitchell Moss, Moody's llnvestor Relations 

I dividend declaration and 3rd I auarter earnings release 
I lmnference call and webcast 

41 10/19/2011 IPhil Smyth. Fit& 1 Investor Relations ]Email regarding Pinnacle's 
dividend declaration and 3rd 
quarter earnings release 
conference call and webcast 
Email forwarding a publication 
from Moody's on ratings notching 

5 10/25/2011 Mitchell Moss, Moody's Lee Nickloy 
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Rating Agency Communication Log 
Date Person APSlPNW Personnel Subject Comment 

1 10/27/2011 Tony Bettinelli. S&P Lee Nickloy Phone call regarding long-term 
debt balances on 6/30/11 balance 
sheet and plans to refinance 

2 11/10/2011 Alan Horowih Lee Nickloy Phone message regarding ratings 
for new PNW and APS credit 

I I  I I facilities - sent to Dan Sarti - no 
communication with Alan from 
Dan 

APS and PNW revolving credit 
3 11/10/2011 Mitchell Moss, Moody's Lee Nickloy Email regarding the financing of Attachment 

facilities with 8K attached 
Email regarding the financing of 
APS and PNW revolving credit 

4 1111012011 Phi\ Smyth, Fitch Lee Nickloy Same attachment as above 

lfacilities with 8K attached 
51 11/10/2011 [Tony Bettineili, S&P I Lee Nickioy IEmail regarding the financing of ISame attachment as #3 , 

I I  1 -  I IAPS and PNW revolvina credit I I 
facilities with 8K attached 
Email regarding the financing of 
APS and PNW revolving credit 

6 11/10/2011 Mitchell Moss, Moody's Lee Nickloy 

facilities with 8K attached 
Email regarding refinancing of 
APS and PNW revolving credit 

7 11/10/2011 Phil Smyth. Fitch Lee Nickloy 

I facilities - requesting copies 
8 11/10/2011 Phil Smyth. Fitch Lee Nickloy Email regarding the financing of Attachments 

APS and PNW revolving credit 
facilities 
Email regarding the financing of 
APS and PNW revolving credit 
facilities 
Email regarding the refinancing of 

facilities 
11 11/10/2011 Mitchell Moss, Moody's Lee Nickloy Email requesting a copy of the 

Moody's presentation at EEI 
12 11 I1 0/2011 Mitchell Moss, Moody's Lee Nickloy Email requesting a copy of the 

Moody's presentation at EEI 
13 11/18/2011 Tony Bettinelli, S&P Investor Relations Email regarding the filing of initial 

written testimony in the rate case 

14 11/18/2011 Mitchell Moss, Moody's Investor Relations Emall regarding the filing of initial 
written testimony in the rate case 

15 11/18/2011 Phil Smyth, Fitch Investor Relations Email regarding the filing of initial 
written testimony in the rate case 

Email regarding changes within 
S&P in the process of getting a 
ratings letter 

9 11/10/2011 Tony Bettinelli. S&P Lee Nickloy 

10 11/10/2011 Phil Smyth, Fitch Lee Nickloy 
I APS and PNW revolving credit I 

Attachment 

16 11/21/2011 Tony Bettinelk S&P Lee Nickloy 
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Rating Agency Commuriication Log 
Date Person APSlPNW Personnel Subject Comment 

1 I 12/7/2011 ITony Bettinelli. S&P lDan Sarti (Email regarding APS tax exempt I I 
bonds 
Ernail regarding APS tax exempt 
bonds 
Phone call regarding the 

Dan Sarti 

Lee Nickloy 

2 12/8/2011 Tony Bettinelli. S&P 

3 12/13/2011 Mitchell Moss, Moody's 
- 

lsettlement process and timing I 
41 12/16/2011 (Tony Bettinelli, S&P I Dan Sarti/Karen Dolyniuk(Emai1 regarding an APS debt IConfidential I 

1 lissuance coming up soon I 
51 12/16/2011 IMitchell Moss, Moody's ]Dan SartilKaren Dolynluk)Email regarding an APS debt ]Confidential 

issuance coming up soon 

issuance coming up soon 

issuance coming up soon 

6 12/16/2011 Phil Smyth, Fitch Confidential 

7 12/16/2011 Mitchell Moss, Moody's Dan Sarti Ernail regarding an APS debt Confidential 

8 12/16/2011 Tony Bettinelli. S&P Dan Sarti Email regarding an APS debt Confidential 

Dan SartilKaren Dolyniuk Email regarding an APS debt 

issuance coming up soon 
Email requesting Lee glve him a 
call regarding the ACC open 
meeting and the process to follow 

Email requesting Lee give him a 
call regarding the ACC open 
meeting and the process to follow 

Dan Sarti/Karen Dolyniuk Email with preliminary prospectus AttachmenUConfidential 

g 12/19/2011 Mitchell Moss, Moody's Lee Nickloy 

10 12/19/2011 Mitchell Moss, Moody's Lee Nickloy 

1 1  12/22/2131 1 Mitchell Moss, Moody's 
for APS debt issuance 

12 12/22/2011 Tony Bettinelli. S&P Dan Sarti/Karen Dolyniuk Ernail with preliminary prospectus Same attachment as 
for APS debt issuance above/Confidential 

13 12/22/2011 Phil Srnyth. Fitch Dan SartiIKaren Dolyniuk Email with preliminary prospectus Same attachment as 
for APS debt issuance above/Confidential 

14 12/22/2011 Tony Bettinelli. Anne Dan Sarti Email regarding potential APS Confidential 

15 12/22/2011 Mitchell Moss, Moody's 
Selting, S&P debt issuance 

Investor Relations Email regarding modifications to 
the procedural schedule for the 
rate case 
Email regarding modifications to 
the procedural schedule for the 
rate case 
Email regarding modifications to 
the procedural schedule for the 
rate case 

16 12/22/2011 Tony Bettinelli. S&P Investor Relations 

17 12/22/2011 Phil Smyth, Fitch Investor Relations 

18 12/22/2011 Phil Smyth, Dan Neama Dan Sarti Email regarding potenttal APS Confidential 

19 12/23/2011 AJ Sabatelle, Moody's Dan Sarti Email regarding APS debt Confidential 

20 12/23/2011 Dan Sarti Email requesting a list of all APS Confidential Tony Bettinelli, S&P 

Fitch debt issuance 

issuance 

debt Outstanding 

Dolyniuk outstanding debt 
21 12/28/2011 Tony Bettinelli, S&P Dan Sarti, Karen Email with list of all APS Confidential 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: RE: Rating Agency Communications 

Friday, July 22, 201 1 258 PM 

I ,  

Karen. 

will send e-mail communications separately, but here are the telephone communications: p''c<Ww-> io() 
J6/24/11, call with Tony Bettinelli a t  S&P - he advised they had gone to committee and decided to increase our long- 

term and short-term ratings by one notch and retain the positive outlook for reasons as outlined in their reports on the 
upgrade. We also spoke about their focus on liquidity adequacy and their liquidity evaluation methodology, 

$(7il.2/11, call from Phil Smyth a t  Fitch -asked if the ACC has accepted the rate case filing, responded yes, referred to July 

s d / Z O / l l ,  left message for Dan Naema a t  Fitch re factual inaccuracies in their reports including number of new 

1"filing 

commissioners a t  the ACC, no capex for energy efficiency in our lO-K/lO-Q disclosure table and 3.3% rate increase net of 
fuel bill impact 

From: Dolyniuk, Karen E 
Sent: Friday, July 22, 2011 1:26 PM 
To: Nickloy, Lee R; Ewen, Peter M 
Subject: FW: Rating Agency Communications 
Importance: High 

Just a reminder to send me all communications by Monday. 

Thanks. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

From: Dolyniuk, Karen E 
Sent: Wednesday, July 20, 2011 9:52 AM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since June 24th , This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

1 
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I would like to have al l  communications by Monday, July 25fh. 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

2 
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Dolyniuk, Karen E 
From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: S&P-Liquidity Survey 
Attachments: 201 103 SP-Liquidity Survey.xlsx 

Friday, July 22, 201 1 3:02 PM 

From: Nickloy, Lee R 
Sent: Friday, July 01, 2011 2:03 PM 
To: 'Bettinelli, Antonio' 
Subject: RE: S&P-Liquidity Survey 

See attached. 

Lee 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardandpoors.com] 
Sent: Friday, June 17, 2011 1:14 PM 
To: Nickloy, Lee R 
Subject: S&P-Liquidity Survey 

Lee. 

I just realized that we need an updated liquidity survey. I have attached completed survey that Jim sent last year. Let me 
know if you have any questions. 

Tony 

Tony Bettinelli 
Associate Director 
Standard & Poor's 
U S. Electric Utilities 
Corporate & Government Ratings 
One Market, Steuarl Tower. 15th Floor, San Francisco, CA 94105 

tony bettinelli@sando.com 
(415) 371-5067 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Friday, July 22, 201 1 3:02 PM 
Dolyniuk, Karen E 
FW: S&P-Liquidity Survey 

From : Bettinelli, Antonio Jmai1to:Antonio Bettinelli@standardandpoors.coml 
Sent: Friday, July 01, 2011 2:36 PM 
To: Nickloy, Lee R 
Subject: RE: S&P-Liquidity Survey 

Thanks. Have a nice weekend. 

--. .--,-- ------.- --- 
From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.com] 
Sent: Friday, July 01, 2011 2:03 PM 
To: Bettinelli, Antonio 
Subject: RE: S&P-Liquidity Survey 

See attached. 

Lee 

From: Bettinelli, Antonio 1mailto:Antonio Bettinelli@standardandpoors.coml 
Sent: Friday, June 17, 2011 1:14 PM 
To: Nickloy, Lee R 
Subject: S&P-Liquidity Survey 

Lee, 

I just realized that we need an updated liquidity survey. I have attached completed survey that Jim sent last year. Let me 
know if you have any questions. 

Tony 

Tony Bettinelli 
Associate Director 
Standard & Poor's 
U S Electric Utilities 
Corporate & Government Ratings 
One Market, Steuart Tower, 15th Floor, San Francisco, CA 94105 

lony bettinelli@sandp.com 
(415) 371-5067 

1 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: FW: Question 
Attachments: pic47845.gif 

Friday, July 22, 201 1 3:02 PM 

_ - - - -  O r i g i n a l  Message----- 
From: Philip.Smyth@fitchratings.com rmailto:Philip.Smvthli3fitchratings.coml 
Sent: Tuesday, Ju l y  12, 2011 2:06 PM 
To: Nickloy, Lee R 
Subject: Question 

H i  Lee, 

Would you please take a look a t  t h e  numbers below t o  ensure t h e i r  accuracy and prov ide the 
missing ROES. Thanks. 

Best  Regards, 

P h i l  

P h i l i p  W .  Smyth, CFA 
Senior D i rec to r  
F i t c h  Ratings 
212 908 05310 

(Embedded image moved t o  f i l e :  p ic47845.gi f )  

1 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Question 

Friday, July 22,201 1 3:02 PM 

_ _ - - -  Original Message----- 
From: Nickloy, Lee R 
Sent: Wednesday, July 13, 2011 9:46 AM 
To: 'Philip.Smyth@fitchratings.com' 
Subject: RE: Question 

Phil, 

For the 2003 case, 11.5% requested, 10.25% allowed. For the 2005 case, 11.5% requested, 
10.75% allowed. The other information is correct. 

Lee 

_ - _ _ _  Original Message----- 
From: Philip.SmythPfitchratings.com rmailto:Philip.Smyth@fitchratings.com~ 
Sent: Tuesday, July 12, 2011 2:06 PM 
To: Nickloy, Lee R 
Subject: Question 

Hi Lee, 

Would you please take a look at the numbers below to ensure their accuracy and provide the 
missing ROES. Thanks. 

Best Regards, 

Phil 

Philip W. Smyth, CFA 
Senior Director 
Fitch Ratings 
212 908 05310 

(Embedded image moved to file: pic47845.gif) 

1 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Question 

Friday, July 22, 201 1 3:02 PM 

From: PhiliD.Smyth@fitchratinas.com rmailto:PhiliD.Smvth@fitchratinas.coml 
Sent: Thursday, July 14, 2011 8:25 AM 
To: Nickloy, Lee R 
Subject: RE: Question 

I Thanks Lee for your timely response. 

Sincerely, 

Phil 

-----<Lee.Nicklov@PinnacleWest.com> wrote: ----- 

To: <PhiliD.Smvth@fitchratings.com> 
From : < Lee.Nicklov@PinnacleWest.com > 
Date: 07/13/2011 12:45PM 
Subject: RE: Question 

i?n11, 

For the 2003 case, 11.5% requested, 10.25% allowed. For the 2005 case, 11.5% request€ : 
10.75% allowed. The other information is correct. 

Lee 

_ _ - - -  Oriqinal Message----- 
From: Philip.Smyth@fitchratings .com [mailto: Philip.Smyth@fitchratings.com] 
Sent: Tuesday, July 12, 2011 2 : 0 6  PM 
To: Nickloy, Lee R 
Subject: Question 

Hi Lee, 

HcJld you please take a l o o k  at the numbers below to ensure their accuracy and provide 
t h e  missing ROES. Thanks. 

Best Regards, 

Phil 

Philip W. S m y t h ,  CFA 
Senior Director 
F i  tch Ratings 
212 908 05310 

1 
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From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: 

Attachments: 

Friday, July 22, 201 1 3:03 PM 

FW: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full 
Rating Reports for factual accuracy 
PNW-Full-Rating-Report-7.19.2011 .PDF; APS-Full-Rating-Report-7.19.201 I .PDF 

From: Daniel.Neama@fitchratinas.com rmailto:Daniel.Neama@fitchratincls.coml 
Sent: Tuesday, July 19, 2011 8:09 AM 
To: Nickloy, Lee R 
Cc: PhiliD.Smvth@fitchratings.com 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

Good morning Lee, 

I hope everything is well. At your convenience, please review the draft Full Rating Reports for Pinnacle West Capital 
Corp. and Arizona Public Service Co. for comments, factual accuracy and any inadvertent disclosure of any material non- 
public information. Please call or email me if you notice any discrepancies. 1 appreciate your attention regarding this 
matter. Thank you. 

Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-21 2-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinns.com 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Tuesday, July 26,201 1 1053 AM 
Dolyniuk, Karen E 
RE: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full 
Rating Reports for factual accuracy 

From: Dolyniuk, Karen E 
Sent: Tuesday, July 26, 2011 10:13 AM 
To: Nickloy, Lee R 
Subject: RE: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

I’m assuming this is also confidential, is that correct? 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

From: Nickloy, Lee R 
Sent: Friday, July 22, 2011 3:03 PM 
To: Dolyniuk, Karen E 
Subject: FW: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

From: Daniel.Neama@fitchratinqs.com [mailto:DanieI.Neama@fitchratinas.coml 
Sent: Tuesday, July 19, 2011 8:09 AM 
To: Nickloy, Lee R 
Cc: Philip.Smvth@fitchratinas.com 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

Good morning Lee, 

I hope everything is well. At your convenience, please review the draft Full Rating Reports for Pinnacle West Capital 
Corp. and Arizona Public Service Co. for comments, factual accuracy and any inadvertent disclosure of any material non- 
public information. Please call or email me if you notice any discrepancies. I appreciate your attention regarding this 
matter. Thank you. 

Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-21 2-908-0561 
Fax: 1 -2 12-635-0469 
Email: Daniel.Neama@FitchRatinas.com 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Friday, July 22, 201 1 3:03 PM 
Dolyniuk, Karen E 
FW: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full 
Rating Reports for factual accuracy 

From: Nickloy, Lee R 
Sent: Tuesday, July 19,2011 8:40 AM 
To: 'daniel.neama@fitchratings.com' 
Cc: 'philip.smyth@fitchratings.com' 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

Dan, 

I am out of the office today, but will be back in tomorrow. OK if we respond tomorrow? 

From: Daniel.Neama@fitchratinas.com rmaiIto:DanieI.Neama@fitchratinas.com1 
Sent: Tuesday, July 19, 2011 08:08 AM 
To: Nickloy, Lee R 
Cc: Philip.Smvth@fitchratinas.com <Philip.Smvth@fitchratinas.com> 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

Good morning Lee, 

I hope everything is well. At your convenience, please review the draft Full Rating Reports for Pinnacle West Capital 
Corp. and Arizona Public Service Co. for comments, factual accuracy and any inadvertent disclosure of any material non- 
public information. Please call or email me if you notice any discrepancies. I appreciate your attention regarding this 
matter. Thank you. 

Daniel Neama 
Associate Director 
Fitch Ratings 1 Global Power 
Phone: 1-212-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinas.com 

1 

Page 24 of 471 

mailto:Daniel.Neama@fitchratinas.com
mailto:Philip.Smvth@fitchratinas.com
mailto:Daniel.Neama@FitchRatinas.com


2 

Page 25 of 471 



Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Friday, July 22, 201 I 3:03 PM 
Dolyniuk, Karen E 
FW: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full 
Rating Reports for factual accuracy 

From: Daniel.Neama@fitchratinqs.com TmaiIto:Daniel.Neama@fitchratinqs,com~ 
Sent: Tuesday, July 19, 2011 8:42 AM 
To: Nickloy, Lee R 
Cc: PhilirxSmyth@fitchratinqs.com 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for 
factual accuracy 

Yes. That will be ok. Thanks Lee. 

Daniel Neama 
Associate Director 
Fitch Ratings 1 Global Power 
Phone: 1-212-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinqs.com 

From <Lee.Nicklov@PinnacleWest.corn> 
To <daniel.nearna@fitchratinqs.corn> 
cc <philio.srnyth@fitchratinas.com> 
Dale. 07/19/2011 11:40 AM 
Subject. Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating Reports for factual accuracy 

Dan, 

I ani out of the office today, but will be back in tomorrow. OK if we respond tomorrow? 

From: Daniel.Neama@,fitchratings.com [mailto:Daniel.Neamao,fitchratings.com] 
Sent: Tuesday, July 19,201 1 08:08 AM 
To: Nickloy, Lee R 
Cc: Philip.Smyt.h@fitchratinas.com <Philir,.Smyth@fitchratings.com> 
Subject: Re: Please review Pinnacle West Capital Corp. and Arizona Public Service Co. draft Full Rating 
Reports for factual accuracy 

Good morning Lee, 

I hope everything is well. At your convenience, please review the draft Full Rating Reports for Pinnacle West Capital 
Corp. and Arizona Public Service Cot for comments, factual accuracy and any inadvertent disclosure of any material non- 
public information. Please Call or email me if you notice any discrepancies. I appreciate your attention regarding this 
matter. Thank you. 

1 

Page 26 of 471 

mailto:Daniel.Neama@fitchratinqs.com
mailto:PhilirxSmyth@fitchratinqs.com
mailto:Daniel.Neama@FitchRatinqs.com
mailto:Daniel.Neama@,fitchratings.com
mailto:Daniel.Neamao,fitchratings.com
mailto:Philip.Smyt.h@fitchratinas.com


Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-21 2-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinqs.com 
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Dolyniuk, Karen E 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Wednesday, July 20,201 1 3:08 PM 
PNW: 2nd Quarter 201 1 Earnings Release, Conference Call and Webcast Information 

Today, we issued a press release announcing our second quarter earnings release date and the access 
information for our conference call and webcast. The text of the release is below in this message. 

As always, if you have any questions about this release or need other information about our company, please 
contact me or Geoff Wendt (602-250-5643). 

Sincerely, 
Secky 
Rebecca L. Hickman 
Director of Investor Relations 
Two Arizona Center 
Office 602-250-5668 

Pinnacle West Capital Corporation 
400 North 5th Street I Station 9998 I Phoenix, AZ 85004 

I Fax 602-250-2789 I E-mail rhickman@pinnaclewest.com 

PINNACLE WEST SETS DATE FOR 2011 SECOND-QUARTER RESULTS, 
WEBCAST AND CONFERENCE CALL 

PHOENIX - Pinnacle West Capital Corp. (NYSE: PNW) announced today that it plans to  release i ts second- 
quarter results before the U.S. financial markets open on Tuesday, August 2, 2011, 

That same day a t  12:OO noon (ET), the Company also will host a live webcast of management’s conference call 
to  discuss the Company’s 2011 second-quarter results, as well as recent developments. The webcast can be 
accessed a t  pinnaclewest.com/oresentations and will be available for replay on the website for 30 days. To 
access the live conference call by telephone, dial (877) 407-8035 or (201) 689-8035 for international callers. A 
replay of the call also will be available until 11:59 p.m. (ET), Tuesday, August 9, 2011, by calling (877) 660-6853 
in the US. and Canada or (201) 678-7415 internationally and entering account number 286, followed by 
conference ID number 374825. 

General Information 
Pinnacle West Capital, an energy holding company based in Phoenix, has consolidated assets of about $12.5 
billion, more than 6,300 megawatts of generating capacity and about 6,700 employees in Arizona and New 
Mexico. Through i ts principal subsidiary, Arizona Public Service, the Company provides retail electricity se, , 

to  more than 1.1 million Arizona homes and businesses. For more information about Pinnacle West, visit the 
Company’s website at pinnaclewest.com. 

-30- 
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From: 
Sent: 
To : 
Subject : 

Nickloy, Lee R 
Friday, July 22, 201 1 3:03 PM 
Dolyniuk, Karen E 
FW: PNW and APS reports 

From: Daniel.Neama@fitchratinas.com rmailto:Daniel.Neama@fitchratings.com] 
Sent: Thursday, July 21, 2011 6:12 AM 
To: Nickloy, Lee R; Ewen, Peter M 
Subject: Re: PNW and APS reports 

Good morning Lee and Peter, 

Thanks for the quick turnaround in reviewing the PNW and APS Full Rating reports. Your comments were very 
helpful. Thanks again. 

Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-21 2-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinas.com 
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Dolyniuk, Karen E 

From: Ewen, Peter M 
Sent: 
To: Dolyniuk, Karen E 
Subject: RE: Rating Agency Communications 

Friday, July 22, 201 1 258 PM 

Karen, 

The only communications I have had were a voicemail I left for Dan Neama at Moody’s on Wednesday evening (7/20) 
and his response which is attached. 

Re: PNW and APS 
reports 

Thanks. 

From: Dolyniuk, Karen E 
Sent: Friday, July 22, 2011 1:26 PM 
To: Nickloy, Lee R; Ewen, Peter M 
Subject: Fw: Rating Agency Communications 
Importance: High 

Just a reminder to send me al l  communications by Monday. 

Thanks. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

From: Dolyniuk, Karen E 
Sent: Wednesday, July 20, 2011 9:52 AM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since June 24th . This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to  have all communications by Monday, July 25th. 

Thank you. 
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Karen E. Dolyniuk, CTP 
Manager Treasury Ope rat ions 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Daniel.Neama@fitchratings.com 
Thursday, July 21,201 1 6:12 AM 
Nickloy, Lee R; Ewen, Peter M 
Re: PNW and APS reports 

Good morning Lee and Peter, 

Thanks for the quick turnaround in reviewing the PNW and APS Full Rating reports. Your comments were very 
helpful. Thanks again. 

Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-212-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatin!m.com 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Ewen, Peter M 
Friday, July 22, 201 1 259 PM 
Dolyniuk, Karen E 
RE: Rating Agency Communications 

Oops. Sorry. Meant Fitch. Was thinking Fitch, wrote Moody’s. 

From: Ewen, Peter M 
Sent: Friday, July 22, 2011 2 5 8  PM 
To: Dolyniuk, Karen E 
Subject: RE: Rating Agency Communications 

I( a re n, 

The only communications I have had were a voicemail I left for Dan Neama a t  Moody’s on Wednesday evening (7/20) 
and his response which is attached. 

<< Message: Re: PNW and APS reports >> 

Thanks. 

From: Dolyniuk, Karen E 
Sent: Friday, July 22, 2011 1:26 PM 
To: Nickloy, Lee R; Ewen, Peter M 
Subject: RN: Rating Agency Communications 
Importance: High 

Just a reminder to send me all communications by Monday. 

Thanks. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 

~ Pinnacle West Capital Corporation 
602-250-5630 

From: Dolyniuk, Karen E 
Sent: Wednesday, July 20, 2011 9:52 AM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 
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Gentlemen, please send me al l  communications you have had with the rating agencies since June 24'h , This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to  have all communications by Monday, July 2Sth 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E . -- 
From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Tuesday, August 23,201 1 4:12 PM 
Dolyniuk, Karen E 
RE; Rating Agency Communications 

Karen, 

8/23 - Call to Tony Bettinelli a t  S&P - advised him that we had closed on the sale of APSES 

8/18 - Call to Mitchell Moss a t  Moody’s -returning a call he put in to Karen inquiring about the timing of the APS debt 
issuance 

8/22 - Call from Mitchell Moss a t  Moody’s - inquiring about APS debt offering prospectus supplement and sale of APSES 

8/19 - Call from Phil Smyth at Fitch - checking on timing/status of APS debt offering and confirming receipt of ratings 
letter ... I 

8/22 - Call to Dan Naema a t  Fitch -error correction on press release re: new APS debt securities (maturing bonds have a 
fixed, not variable rate) 

8/23 - Call to Phil Smyth at Fitch - advised him that we had closed on the sale of APSES 

E-mail communication to follow separately. 

Please also provide copies of APS debt offering ratings letters. 

thanks 

From: Dolyniuk, Karen E 
Sent: Wednesday, August 17, 2011 10:47 AM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since July 23rd. This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to have all communications by Tuesday, August 23rd. 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

Nov. 30,2011 
Dec. 2, 2011 

From: 
Sent: 
Subject: 

due, except cost of service and rate design 

ACC Sta f f  and intervenors' direct testimony 
due on cost of service and rate design 

Wed. Settlement discussions may begin 

Fri. 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Tuesday, August 02,201 1 5 : l O  AM 
PNW/APS: PROCEDURAL SCHEDULE FOR GENERAL RETAIL RATE CASE 

~ 

Dec. 23,2011 

Jan. 11, 2012 

The procedural schedule for Arizona Public Service Company's (APS) pending general retail rate case has been 
issued by an Arizona Corporation Commission (ACC) administrative law judge. The table below summarizes 
the key dates: 

Fri. 

Wed. 

APS rebuttal testimony due, if no settlement 
reached 

ACC Staff and intervenors' surrebuttal 
testimony due, if no settlement reached 

Summary Procedural Schedule for APS General Retail Rate Case 
Nov. 18,2011 1 Fri. 1 ACC Staf f  and intervenors' direct testimony 

~~~ ~ 

Dec. 23,2011 I Fri. I Settlement agreement to be filed, if reached 

Testimony supporting or opposing 1 Wed* I settlement due, i f  settlement reached 
J a n .  11,2012 

APS rejoinder testimony due, if no settlement I Tues. I reached 
Jan. 17,2012 

Jan. 19,2012 1 Thurs. I Hearing to  begin 

As always, if you have any questions about this schedule or need other information about our company, 
please contact me or Geoff Wendt (602-250-5643). 

Since re I y, 
8ecky 
Rebecca L. Hickman 
Director of Investor Relations I Pinnacle West Capital Corporation 
Two Arizona Center I 400 North 5th Street I Station 9998 I Phoenix, A285004 
Office 602-250-5668 I Fax 602-250-2789 I E-mail rhickrnanCpinnaclewest.com 
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Dolyniuk, Karen E 
ryi 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Tuesday, August 02,201 1 5:lO AM 
PNW/APS: Second-Quarter 201 1 Earnings Release 

This morning, we released our second-quarter 2011 earnings. The text of our earnings release is included below in this 
message. 

For your convenience, we‘ve attached PDF files of our Earnings Release Kit (which contains supplemental information) 
and the slides we will use during our conference call and web cast. This information is also available on our web site, 
www.pinnaclewest.com/investors. 

Conference Call and Web Cast 
Pinnacle West invites interested parties to listen to the live web cast of management’s conference call to discuss the 
Company’s 2011 second-quarter results, as well as recent developments, at  12 noon (ET) today, August 2. The webcast 
can be accessed at  pinnaclewest.com/Dresentations and will be available for replay on the website for 30 days. To 
access the live conference call by telephone, dial (877) 407-8035 or (201) 689-8035 for international callers, A replay 07~’ 
the call also will be available until 1159 p.m. (ET), Tuesday, August 9, 2011, by calling (877) 660-6853 in the U.S. and 
Canada or (201) 678-7415 internationally and entering Account number 286, followed by Conference ID number 
374825. 

AS always, if you have any questions or need information about our company please contact me or Geoff Wendt, (602- 
250-5643). 

Sincerely, 

Becky 
Rebecca L. Hickman 
Director of Investor Relations I Pinnacle West Capital Corporation 
400 North 5th Street I Station 9998 I Phoenix, AZ 85004 
Office 602-250-5668 I Fax 602-250-2789 I E-mail rhickman@pinnaclewest.com 

-..- 

PINNACLE WEST REPORTS SECOND-QUARTER RESULTS 

Unusually mild weather and higher infrastructure-related costs 
reduced quarter-versus-quarter earnings 

Higher retail electricity sales and lower operations and maintenance expenses help offset negative 
variables 

Company revises 2011 earnings guidance 

PHOENIX - Pinnacle West Capital Corp. (NYSE: PNW) today reported consolidated net income attributable to common 
shareholders of $86.7 million, or $0.79 per diluted share of common stock, for the quarter ended June 30, 2011. This 
result compares with net income attributable to common shareholders of $114.8 million, or $1.07 per diluted share, for 
the same quarter in 2010. 

Excluding results of discontinued operations, Pinnacle West’s consolidated on-going earnings in the 2011 second quart& 
were $86.0 million, or $0.78 per share, compared with on-going earnings of $88.5 million or $0.82 per share, in the same 
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period a year ago. On-going earnings for both periods exclude results of discontinued operations primarily related to 
APS Energy Services, the Company’s unregulated energy services subsidiary. A reconciliation of reported earnings t o  or: 
going earnings is provided a t  the end of this release. 

“Temperatures significantly below historical averages adversely impacted our second-quarter results, as well as our full- 
year earnings outlook,” said Pinnacle West Chairman, President and Chief Executive Officer Don Brandt. “This quarter’s 
extremely mild weather reduced retail sales, and the trend continued through most of July. 

“Operationally, we remain committed to our strategies to create value for customers and investors by maintaining 
excellence in operations, investing in Arizona’s sustainable energy future, cultivating an improving regulatory framework 
and strengthening our financial profile.” 

The second-quarter on-going results comparison was impacted negatively by the following factors: 

Unusually mild weather, especially in May and June, decreased the quarterly results by $0.02 per share 
compared to the 2010 second quarter, during which abnormally mild weather adversely affected earnings 
by $0.15 per share compared with historically normal conditions. In the 2011 second quarter, there were 
375 residential cooling-degree days (a proxy for the effects of weather) - 26.8 percent less than normal an:. 
1.6 percent less than the year-ago second quarter. 

Higher infrastructure-related costs decreased earnings by $0.07 per share, primarily related t o  higher 
property taxes and increased depreciation and amortization. 

These factors were offset in part by the following positive items: 

0 Lower operations and maintenance expenses, primarily due to the timing and level of planned maintenance 
a t  the Company’s fossil-fueled generating plants, improved earnings by $0.03 per share. The variance 
excludes costs associated with renewable energy, demand-side management and similar regulatory 
programs, which are offset by comparable amounts of operating revenues. 

Higher retail customer sales - excluding the effects of weather variations, but including effects of energy 
efficiency programs - improved earnings by $0.02 per share. The increase was primarily related to higher 
electricity consumption by residential customers, reflecting continuing stabilization of the Arizona economy. 
Total weather-normalized retail electricity sales grew 0.7 percent compared to the same period a year ago. 
Likewise, Arizona Public Service Co.’s (APS) customer base increased about 0.3 percent over the same ‘I. 

timeframe. 

0 

APS, the Company’s principal subsidiary, reported a 2.8 percent decrease in net income attributable to common 
shareholder. For the 2011 second-quarter, APS earned $87.7 million compared with income of $90.2 million in the 
similar 2010 period. 

2011 Earnings Outlook 
Pinnacle West expects i t s  2011 consolidated on-going earnings will be in the range of $2.75 t o  $2.90 per diluted share. 
The Company lowered i ts  expectations from a range of $3.00 to $3.15 per diluted share primarily because of abnormally 
mild weather in the first seven months of the year and higher estimated property taxes, partially offset by lower 
estimated interest expense. 

Key factors and assumptions underlying the outlook remain unchanged, except for the following: 

Actual weather for the first seven months of the year and normal weather patterns for the remainder of the 
year; u 
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Total electricity gross margin (operating revenues, net of fuel and purchased power expenses, excluding 
Renewable Energy Surcharge and similar rate adjustors) of about $2.01 billion to $2.06 billion, which was 
previously expected to be $2.05 billion to  $2.10 billion; 

Operating expenses (operations and maintenance, excluding costs for Renewable Energy Standard and similar 
regulatory programs; depreciation and amortization; and taxes other than income taxes) of about $1.33 billion 
to $1.36 billion, which were previously expected to be $1.32 billion to  $1.35 billion; and 

Interest expense, net of allowances for borrowed and equity funds used during construction, of about $195 
million to $205 million, which was previously expected to be $200 million to $210 million. 

0 

General Information 
Pinnacle West Capital, an energy holding company based in Phoenix, has consolidated assets of about $12.5 billion, 
more than 6,300 megawatts of generating capacity and about 6,700 employees in Arizona and New Mexico. Through its 
principal subsidiary, Arizona Public Service, the Company provides retail electricity service to more than 1.1 million 
Arizona homes and businesses. For more information about Pinnacle West, visit the Company’s website a t  
pinnaclewest.com. 

Dollar amounts in this news release are after income taxes. Earnings per share amounts are based on average diluted ’ .  

common shares outstanding. For more information on Pinnacle West’s operating statistics and earnings, please visit 
pinnaclewest.com/investors. 
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PINNACLE WEST CAPITAL CORPORATION 
NON-GAAP FINANCIAL MEASURE RECONCILIATION 

NET INCOME ATTRIBUTABLE TO COMMON SHAREHOLDERS 
(GAAP MEASURE) TO ON-GOING EARNINGS 

(NON-GAAP FINANCIAL MEASURE) 

Three Months Three Months 
Ended Ended 

June 30,2011 June 30, 2010 
Dollars in Diluted Dollars in Diluted 
Millions EPS Mill ions EPS 

Net Income Attributable to Common 

Adjustment: 
Shareholders $ 86.7 $ 0.79 $ 114.8 $ 1.07 

Discontinued operations, primarily related 
.to APS Energy Services (0.7) (0.01) (26.3) (0.25) 

On-goi ng Earnings $ 86.0 $ 0.78 $ 88.5 $ 0.82 
--I__ _n 

NON-GAAP FINANCIAL INFORMATION 

In this press release, we refer to “on-going earnings (loss).” On-going earnings is a “non-GAAP financial measure,” as 
defined in accordance with US. Securities and Exchange Commission rules. We believe on-going earnings (loss) provide 
investors with a useful indicator of our results that is comparable among periods because it excludes the effects of 
unusual items that may occur on an irregular basis. Investors should note that these non-GAAP financial measures 
involve judgments by management, including whether an item is classified as an unusual item. We use on-going earnings 
(loss), or similar concepts, to measure our performance internally in reports for management, 

FORWARD-LOOKING STATEMENTS 

This press release contains forward-looking statements based on our current expectations, including statements 
regarding our 2011 earnings outlook. These forward-looking statements are often identified by words such as 
“estimate,” “predict,” “may,” “believe,” “plan,” “expect,” “require,” “intend,” “assume” and similar words. Because 
actual results may differ materially from expectations, we caution readers not to place undue reliance on these 
statements. A number of factors could cause future results to differ materially from historical results, or from outcomes 
currently expected or sought by Pinnacle West or APS. These factors include, but are not limited to: 

our ability to  achieve timely and adequate rate recovery of our costs, including returns on debt and equity 
capital; 
our ability to manage capital expenditures and other costs while maintaining reliability and customer service 
levels; 
variations in demand for electricity, including those due to weather, the general economy, customer and sales 
growth (or decline), and the effects of energy conservation measures and distributed generation; 
power plant performance and outages; 
volatile fuel and purchased power costs; 
fuel and water supply availability; 
regulatory and judicial decisions, developments and proceedings; 
new legislation or regulation including those relating to  greenhouse gas emissions, renewable energy mandates, 
nuclear plant operations and energy efficiency standards; 
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our ability to meet renewable energy requirements and recover related costs; 
risks inherent in the operation of nuclear facilities, including spent fuel disposal uncertainty; 
competition in retail and wholesale power markets; 
the duration and severity of the economic decline in Arizona and current real estate market conditions; 
the cost of debt and equity capital and the ability to access capital markets when required; 
changes to  our credit ratings; 
the investment performance of the assets of our nuclear decommissioning trust, pension, and other 
postretirement benefit plans and the resulting impact on future funding requirements; 
the liquidity of wholesale power markets and the use of derivative contracts in our business; 
potential shortfalls in insurance'coverage; 
new accounting requirements or new interpretations of existing requirements; 
generation, transmission and distribution facility and system conditions and operating costs; 
the ability to meet the anticipated future need for additional baseload generation and associated transmission 
facilities in our region; 
the willingness or ability of our counterparties, power plant participants and power plant land owners to meet 
contractual or other obligations or extend the rights for continued power plant operations; 
technological developments affecting the electric industry; and 
restrictions on dividends or other provisions in our credit agreements and Arizona Corporation Commission 
orders. 

These and other factors are discussed in Risk Factors described in Item 1A of the Pinnacle West/APS Annual Report 
on Form 10-K for the fiscal year ended December 31,2010, and in Part II, Item 1A of the Pinnacle West/APS 
Quarterly Report on Form 10-Qfor the quarter ended June 30,2011, which readers should review carefully before 
placing any reliance on our financial statements, disclosures or our earnings outlook. Neither Pinnacle West nor APS 
assumes any obligation to update these statements, even if our internal estimates change, except as required by 
law. 

, ..... .. 

2Q2011-Earnings- 24201 1-PNW-Earn 
ReleaseKiLpdf. .. ings-Slides. pdf. .. 

# # #  
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Dolyniuk, Karen E 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Tuesday, August 02,2011 5:lO AM 
PNW/APS: Second-Quarter 201 I Form 10-Q 

The PDF file of the combined Pinnacle West and APS second-quarter 2011 Form 10-Q is attached for your use. If you 
would like to receive a printed copy of the report, please let me know and we will be hap.py to mail it to you. 

As always, if you need information about our company, please contact me or Geoff Wendt, (602-250-5643). 

Sincerely, 

Becky 
Rebecca L. Hickman 
Director of Investor Relations I Pinnacle West Capital Corporation 
400 North 5th Street I Station 9998 I Phoenix, A2 85004 
Office 602-250-5668 I Fax 602-250-2789 1 E-mail rhickmandoinnac1ewest.com 

PNW 2Q20ll Form 
10Q.pdf 
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Dolyniuk, Karen E 
~ 

From: Dolyniuk, Karen E 
Sent: 
To : 'Bettinelli, Antonio' 
cc: Nickloy, Lee R 
Subject: APS Preliminary Prospectus 

Wednesday, August 17,201 1 1 :I 3 PM 

Tony, attached is a draft of the preliminary prospectus for the upcoming APS debt deal. Please let Lee or me know if you 
have any questions or need anything else. 

Thank you. 

# 13538838v6SW 
DMS- - APS Preli ... 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: Dolyniuk, Karen E 
Sent: Wednesday, August 17,201 1 1:15 PM 
To: 'Philip.Smyth@fitchratings.com'; 'daniel.neams@fitchratings.com' 
cc:  Nickloy, Lee R 
Subject: APS Preliminary Prospectus 

Phil and Daniel, attached is a draft of the preliminary prospectus for the upcoming APS debt deal. Please let Lee or me 
know if you have any questions or need anything else. 

Thank you. 

2I-J 
# 13538838vb-SW 
DMS- - APS Preli ... 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: Dolyniuk, Karen E 
Sent: 
To: 'mitchell.moss@moodys.com' 
cc: Nickloy, Lee R 
Subject: APS Preliminary Prospectus 

Wednesday, August 17,2011 1:17 PM 

'Mitchell, attached is a draft of the preliminary prospectus for the upcoming APS debt deal. Please let Lee or me know if 
you have any questions or need anything else. 

Thank you. 

# 13538838v6-SW 
DMS- - APS Preli ... 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capita I Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

H i  Karen, 

Philip.Smyth@fitchratings.com 
Wednesday, August 17,201 1 1 :21 PM 
Dolyniuk, Karen E 
Re: APS Preliminary Prospectus 

Thanks for sending the preliminary prosup. 
email. 
For future reference, his email address is daniel.neama@fitchratings.com. 

Do you know when you will price the deal? 

Danny's email address was incorrect in that 
No need to resend, I will see that he gets it. 

Best Regards , 

Phil 

Philip W. Smyth, CFA 
Senior Director 
Fitch Ratings 
212 908 0531 

From: tKaren.Dolyniuk@pinnaclewest.com> 

To : <Philip.Smyth@fitchratings.com>, <daniel.nearns@fitchratings.com> 

cc : <Lee.NicklovBPinnacleWest.com> 

Date: 08/17/2011 04:14 PM 

Subject: APS Preliminary Prospectus 

Phil and Daniel, attached is a draft of the preliminary prospectus for the upcoming APS debt 
deal. Please let Lee or me know if you have any questions o r  need anything else. 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: Dolyniuk, Karen E 
Sent: 
To : 'Philip.Smyth@fitchratings.com' 
Subject: RE: APS Preliminary Prospectus 

Wednesday, August 17,201 1 1 :22 PM 

I realized after I sent and have already forwarded him the note. 

Thanks! 

Regarding pricing - not sure yet - tentatively have schedule due diligence on Friday. 
me or Lee will let you know. 
Thanks. 

Either 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-258-5638 

_ _ _ - -  Original Message----- 
From: Phi l ip.Smvth@fi tchrat ings.com rmailto:Philip.Smvth@fitchratings.com~ 
Sent: Wednesday, August 17, 2011 1:21 PM 
To: Dolyniuk, Karen E 
Subject: Re: APS Preliminary Prospectus 

Hi Karen, 

Thanks for sending the preliminary prosup. 
email. No need to resend, I will see that he gets it. 
For future reference, his email address is daniel.neamaPfitchratings.com. 

Danny's email address was incorrect 

Do you know when you will price the deal? 

Best Regards, 

Phil 

Philip W. Smyth, CFA 
Senior Director 
Fitch Ratings 
212 988 0531 

in that 

From : <Karen.DolyniukQpinnaclewest.com> 

To : <Philip.SmVth@fitchratings.com>, <daniel.neams@fitchratings.com> 

cc : <Lee.Nickloy@PinnacleWest.com> 

Date : 88/17/2811 04:14 PM 

,Subject: APS Preliminary Prospectus 
1 
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P h i l  and Daniel, attached is a d r a f t  o f  t h e  pre l iminary prospectus f o r  t h e  upcoming APS debt 
deal .  Please l e t  Lee o r  me know i f  you have any questions o r  need anything else. 

Thank you. 

Karen E .  Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West C a p i t a l  Corporat ion 
682-250-5630 

2 
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Dolyniuk, Karen E 

From: Bettinelli, Antonio [Antonio~Bettinelli@standardandpoors.com] 
Sent: 
To : Dolyniuk, Karen E 
Subject: RE: APS Prel iminary Prospectus 

Thursday, August 18,201 1 4:56 PM 

Thanks. When do you expect this to price? 

Tony 

From: Karen.Dolvniuk@uinnaclewest.com rmailto:Karen.Dolyniuk@uinnaclewest.com] -&< Q-& = 4 
Sent: Wednesday, August 17, 2011 1:13 PM 
To: Bettinelli, Antonio 
Cc: Lee.Nicklov@PinnacleWest.com 
Subject: APS Preliminary Prospectus 

Tony, attached is a draft of the preliminary prospectus for the upcoming APS debt deal. Please let Lee or me know i f  YOU have any 
questions or need anything else. 

I^_- --""--" " ". "_ 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Omanovic, Rufad 
Friday, August 19, 201 1 6:18 AM 
Nickloy, Lee R; Dolyniuk, Karen E; Sarti, Daniel 
Re: Fitch Ratings Letter 

We will have their ratings letter for us later this morning. 

From: Nickloy, Lee R 
Sent: Friday, August 19, 2011 05:30 AM 
To: Omanovic, Rufad; Dolyniuk, Karen E; Sarti, Daniel 
Subject: RE: Fitch Ratings Letter 

I know they were going to do a letter for us but I don’t know what the timing on that was. They didn‘t have to wait L ,  *;! 

the deal was made public and we have sent docs to them. 

thanks 

From: Omanovic, Rufad 
Sent: Friday, August 19, 2011 5:29 AM 
To: Nickloy, Lee R; Dolyniuk, Karen E; Sarti, Daniel 
Subject: Re: Fitch Ratings Letter 

I am not sure. 1’11 call Phil1 Smyth. 

From: Nickloy, Lee R 
Sent: Friday, August 19, 2011 05:08 AM 
To: Dolyniuk, Karen E; Sarti, Daniel; Omanovic, Rufad 
Subject: Fitch Ratings Letter 

Where are we on this? 

Lee R. Nickloy 

Vice President and Treasurer 

PINNACLE WEST CAPITAL CORPORATION 

ARIZONA PUBLIC SERVICE COMPANY 

400 North 5th Street, MS 9040 

Phoenix, AZ 85004 

ph: 602-250-3300 

fax: 602-250-2367 

1 
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~ 

~ 

Lee.Nickloy@pinnaclewest.com 
, 
I 
, 

2 

Page 53 of 471 

mailto:Lee.Nickloy@pinnaclewest.com


Dolyniuk, Karen E 

From: Ornanovic, Rufad 
Sent: 
To : 
Subject: RE: Fitch Ratings Letter 

Friday, August 19, 201 1 950 AM 
Nickloy, Lee R; Dolyniuk, Karen E; Sarti, Daniel 

Just received a call from Phill Smyth. He will send the letter this afternoon. 

From: Nickloy, Lee R 
Sent: Friday, August 19, 2011 05:30 
To: Ornanovic, Rufad; Dolyniuk, Karen E; Sarti, Daniel 
Subject: RE: Fitch Ratings Letter 

I know they were going to do a letter for us but I don't know what the timing on that was. They didn't have to wait until 
the deal was made public and we have sent docs to them. 

thanks 

From: Omanovic, Rufad 
Sent: Friday, August 19, 2011 5:29 AM 
To: Nickloy, Lee R; Dolyniuk, Karen E; Sarti, Daniel 
Subject: Re: Fitch Ratings Letter 

I am not sure. 1'11 call Phill Srnyth. 

From: Nickloy, Lee R 
Sent:  Friday, August 19, 2011 05:08 AM 
To: Dolyniuk, Karen E; Sarti, Daniel; Ornanovic, Rufad 
Subject: Fitch Ratings Letter 

Where are we on this? 

Lee R. Nickloy 

Vice President and Treasurer 

PINNACLE WEST CAPITAL CORPORATION 

ARIZONA PUBLIC SERVICE COMPANY 

400 North 5th Street, MS 9040 

Phoenix, AZ 85004 

ph: 602-250-3300 

fax: 602-250-2367 

1 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 
Attachments: 

Tuesday, August 23,201 1 4:20 PM 

FW: Rating Letter and Draft Press Release 
APS - Rating-Letter-8.1 9.201 1 .PDF; APS~Draft~Press~Release~8.19.2011 .PDF 

From: Daniel.Neama@fitchratinqs.com rmaiIto:DanieI.NeamaBfitchratinqs.coml 
Sent: Friday, August 19, 2011 10:35 AM 
To: Nickloy, Lee R; PhiliD.Smvth@fitchratinas.com 
Cc: Omanovic, Rufad 
Subject: Re: Rating Letter and Draft Press Release 

Good morning Lee, 

I have attached the draft press release and rating letter for Arizona Public Service Company's issuance of Senior 
Unsecured notes. I will also be sending you a copy of the rating letter by mail. Please review the draft press release for 
factual accuracy and any inadvertent disclosure of material non-public information. If you have any further questions feel 
free to contact me directly at 1-212-908-0561. 

Thanks 

Daniel Neama 
Associate Director 
Fitch Ratings I Global Power 
Phone: 1-21 2-908-0561 
Fax: 1-21 2-635-0469 
Email: Daniel.Neama@FitchRatinas.com 
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Mr. Lee R. Nickloy, 
Vice President and Treasurer 
Pinnacle West Capital Corp. 
400 N. 5th Street, MS 9040 
Phoenix, Arizona 85004 

August 19,201 I 

Dear Mr. Nickloy, 

One State Street Plaza 
New ‘lork, NY I.Ci1104 

s 

Re: 

Fitch (see definition below) assigns a ‘BBB’ rating to the issuance referenced above, subject to receipt of final 
documents. The Rating Outlook is Stable. 

Arizona Public Service Company’s Senior Unsecured Notes 

In issuing and maintaining its ratings, Fitch relies on factual information it receives from issuers and 
underwriters and from other sources Fitch believes to be credible. Fitch conducts a reasonable investigation of 
the factual information relied upon by it in accordance with its ratings methodology, and obtains reasonable 
verification of that information from independent sources, to the extent such sources are available for a given 
security or in a given jurisdiction. 

The manner of Fitch’s factual investigation and the scope of the third-party verification it obtains will vary 
depending on the nature of the rated security and its issuer, the requirements and practices in the jurisdiction in 
which the rated security is offered and sold andlor the issuer is located, the availability and nature of relevant public 
information, access to the management of the issuer and its advisers, the availability of pre-existing third-party 
verifications such as audit reports, agreed-upon procedures letters, appraisals, actuarial reports, engineering reports, 
legal opinions and other reports provided by third parties, the availability of independent and competent third-party 
verification sources with respect to the particular security or in the particular jurisdiction of the issuer, and a variety 
of other factors. 

Users of Fitch’s ratings should understand that neither an enhanced factual investigation nor any third-party 
verification can ensure that all of the information Fitch relies on in connection with a rating will be accurate and 
complete. Ultimately, the issuer and its advisers are responsible for the accuracy of the information they provide to 
Fitch and to the market in offering documents and other reports. In issuing its ratings Fitch must rely on the work of 
experts, including independent auditors with respect to financial statements and attorneys with respect to legal and 
tax matters. Further, ratings are inherently forward-looking and embody assumptions and predictions about future 
events that by their nature cannot be verified as facts. As a result, despite any verification of current facts, ratings 
can be affected by future events or conditions that were not anticipated at the time a rating was issued or affirmed. 

Fitch seeks to continuously improve its ratings criteria and methodologies, and periodically updates the descriptions 
on its website of its criteria and methodologies for securities of a given type. The criteria and methodology used to 
determine a rating action are those in effect at the time the rating action is taken, which for public ratings is the date 
of the related rating action commentary. Each rating action commentary provides information about the criteria and 
methodology used to arrive at the stated rating, which may differ from the general criteria and methodology for the 
applicable security type posted on the website at a given time. For this reason, you should always consult the 
applicable rating action commentary for the most accurate information on the basis of any given public rating. 
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Ratings are based on established criteria and methodologies that Fitch is continuously evaluating and updating. 
Therefore, ratings are the collective work product of Fitch and no individual, or group of individuals, is solely 
responsible for a rating. All Fitch reports have shared authorship. Individuals identified in a Fitch report were 
involved in, but are not solely responsible for, the opinions stated therein. The individuals are named for contact 
purposes only. 

Ratings are not a recommendation or suggestion, directly or indirectly, to you or any other person, to buy, sell, make 
or hold any investment, loan or security or to undertake any investment strategy with respect to any investment, loan 
or security or any issuer. Ratings do not comment on the adequacy of market price, the suitability of any 
investment, loan or security for a particular investor (including without limitation, any accounting andor regulatory 
treatment), or the tax-exempt nature or taxability of payments made in respect of any investment, loan or security. 
Fitch is not your advisor, nor is Fitch providing to you or any other party any financial advice, or any legal, auditing, 
accounting, appraisal, valuation or actuarial services. A rating should not be viewed as a replacement for such 
advice or services. 

‘ 

The assignment of a rating by Fitch does not constitute consent by Fitch to the use of its name as an expert in 
connection with any registration statement or other filings under US, UK or any other relevant securities laws. Fitch 
does not consent to the inclusion of its ratings nor this letter communicating our rating action in any offering 
document. 

It is important that you promptly provide us with all information that may be material to the ratings so that our 
ratings continue to be appropriate. Ratings may be raised, lowered, withdrawn, or placed on Rating Watch due to 
changes in, additions to, accuracy of or the inadequacy of information or for any other reason Fitch deems sufficient. 

Nothing in this letter is intended to or should be construed as creating a fiduciary relationship between Fitch and you 
or between Fitch and any user of the ratings. 

In this letter, “Fitch” means Fitch, Inc. and Fitch Ratings Ltd and any subsidiary of either of them together with any 
successor in interest to any such person. 

We are pleased io have had the opportunity to be of service to you. If we can be of further assistance, please contact 
Philip W. Sniyth, CFA at (212)-908-053 I or Daniel Neama at (212)-908-0561, 

Senilr Director 
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Fitch Rates Arizona Public Service Co.’s $300MM 5.25% Senior Unsecured Bonds 
‘BBB’; Outlook Stable 

Fitch Ratings-New York- August 2011: Fitch Ratings has assigned 
a ‘BBB’ rating to Arizona Public Service Company’s (APS; Issuer 
Default Rating(IDR):’BBE-’)$300 million 5 .25% coupon senior 
unsecured bonds ,due Aug. xx, 2 0 4 1 .  Proceeds will be used, along 
with cash on hand, to retire $400 million of variable rate 
senior unsecured debt upon its maturity October 15, 2011. The 
Rating Outlook for APS is Stable. 

The APS ratings and Stable Rating Outlook consider the balanced 
Arizona Corporation Commission (ACC) final order issued December 
2009 in the utilty’ 2008 general rate case (GRC). More 
importantly, the ratings and outlook also assume a balanced 
outcome in its pending GRC that will allow the company to earn a 
reasonable return on equity and support credit rnetrics 
consistent with the ’EBB‘ rating category. 

The ratings also consider APS‘  solid liquidity position, 
manageable debt maturities, and the financial support from its 
corporate parent, Pinnacle West Capital Corp. (PNW, IDR:’BBB-’), 
including anticipated equity infusions agreed to in APS’ 
settlement in its 2008 GRC. 

For the latest 12 months ended June 30, 2011 (LTM), APS’ funds 
from operations(FF0)coverage ratio was 4 . 5  times. Fitch 
estimates APS’ FFO coverage ratios in both 2011 and 2012 will 
approximate 5 . 0 ~ .  These credit metrics are consistent with APS’ 
current ratings. An adverse outcome in APS’s pending 2010 GRC 
resulting in meaningfully weaker coverage ratios is a primary 
concern for APS investors and would result in future credit 
rating downgrades. APS‘s notice of intent was accepted by the 
ACC in June 2011 and a final order in the 2010 GRC is expected 
in the second half of 2012. 

Contact : 

Primary Analyst: 
Daniel Neama 
Associate Director 
+1-212-908-0561 
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Fitch, Inc. 
One S ta te  S t ree t  Plaza 
New York, NY 1 0 0 0 4  

Secondary Analyst: 
Philip W .  Smyth, CFA 
Senior Director 
+I-212-908-0531 

Committee Chairperson 
Glen Grabelsky 
Managing Director 
+1-212-908-0577 

Applicable Criteria and ReIated Research: 
--'Corporate Rating Methodology', Aug. 12,20 1 1 ; 
--I Recovery Ratings and Notching Criteria for Utilities', Aug. 12,20 1 1 .  
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Dolyniuk, Karen E 

From: Dolyniuk, Karen E 
Sent: 
To: 'Bettinelli, Antonio' 
Subject: APS Bonds 

Monday, August 22,201 1 8:34 AM 

Good morning Tony-just wanted to let you know the bonds are in the market this morning. Once we are done I will 
forward the term sheet. We went out with an issue size of $250M with the expectation we will increase that to $300M. 

Thanks. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 
From: Dolyniuk, Karen E 
Sent: 
To: 'mitchell.moss@moodys.com' 
Subject: APS Bonds 

Monday, August 22,201 7 8:38 AM 

Good morning Mitchell - just wanted to let you know the APS bond deal is in the market as of this morning. We went 
out with $250M in'bonds with the expectation we will grow that t o  $300M. I will forward the term sheet when it i s  
available. At what point can you issue a ratings letter? 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: Moss, Mitchell [Mitchell.Moss@moodys.com] 
Sent: 
To: Dolyniuk, Karen E 
Subject : RE: APS Bonds 

Monday, August 22,201 1 8:49 AM 

Karen 

Is there  any updated  documentat ion on t h e  bond deal? 

Mi tchel l  

From: Karen.Dolvniuk@pinnaclewest.com rmailto:Karen.Dolvniuk@Dinnaclewest.com~ 
Sent: Monday, August 22,2011 11:38 AM 
To: Moss, Mitchell 
Subject: APS Bonds 

Good morning Mitchell - just wanted t o  let you know the APS bond deal is in the market as of this morning. We went  out with 
$250M in bonds with the expectation we will grow that t o  $300M. I will forward the term sheet when it is available. At what pnini 
can you issue a ratings letter? 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-2 50-5630 

1 
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From: 
Sent: 
To : 
Subject: 

Dolyniuk, Karen E 
Monday, August 22,201 1 8 5 6  AM 
'Bettinelli, Antonio' 
Final Draft Prospectus 

Tony, here is the final draft prospectus we filed with the SEC. 

3463015-13201TO2 
- CNB.PDF 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Dolyniuk, Karen E 
Monday, August 22,201 1 8:56 AM 
'mitchell.moss@moodys.com' 
Final Preliminary Prospectus 

Mitchell, this is what I have to  date. 

3463015-13201TO2 
- CN B. PDF 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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From: Moss, Mitchell [MitchelI.Moss@moodys.com] 
Sent: 
To : Dolyniuk, Karen E 
Subject: RE: Final Preliminary Prospectus 

Monday, August 22,201 1 8:58 AM 

thanks 

From: 1 rmailto:Karen.Dolvniuk@pinnaclewest.com1 
Sent: Monday, August 22, 2011 11:56 AM 
To: Moss, Mitchell 
Subject: Final Preliminary Prospectus 

Mitchell, this is what I have t o  date. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Dolyniuk, Karen E 
Monday, August 22,201 1 11 :20 AM 
'Bettinelli, Antonio' 
APS Term Sheet 

Hi Tony! Here i s  the final term sheet for the APS deal. When can we expect a ratings letter? Please let me know what 
else you need from us. 

Thank you! 

J 

Term SheeLpdf 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Filed under Rule 433 
File No. 333-158779-01 

Final Term Sheet 

August 22,20 1 1 

Arizona Public Service Company 
$300,000,000 5.05% Notes due 2041 
September 1,204 1 
5.05% 
5.094% 
+ 170 basis points 
4.375% due May 15,2041 
3.394% 
Make-whole call at any time prior to March 1,2041 at 
Treasury rate plus 25 basis points and, thereafter, at par 
March 1 and September 1 
March 1,2012 
99.326% per note 
August 22,201 1 
August 25,201 1 (T+3) 
Baa2 / BBB / BBB (Moody’s / S&P / Fitch) 
Note: A securities rating is not a recommendation to 
buy, sell or hold securities and may be subject to 
revision or withdrawal at any time. 
Deutsche Bank Securities Inc. 
J.P. Morgan Securities LLC 
UBS Securities LLC 
Wells Fargo Securities, LLC 
Samuel A. Ramirez & Company, Inc. 
SL Hare Capital, Inc. 
The Williams Capital Group, L.P. 
040555CM4 / US040555CM49 

Issuer: 
Security: 
Maturity: 
Interest rate: 
Yield to maturity: 
Spread: 
Benchmark treasury security: 
Benchmark treasury yield: 
Optional redemption: 

Interest payment dates: 
First interest payment date: 
Public offering price: 
Trade date: 
Settlement date: 
Expected Ratings: 

Joint Book-Running Managers: 

Co-Managers: 

CUSIP/lSIN: 

Arizona Public Service Company has filed a registration statement (including a prospectus) 
with the Securities and Exchange Commission (“SEC”) for the offering to which this 
communication relates. Before you invest, you should read the prospectus in that registration 
statement and other documents Arizona Public Service Company has fded with the SEC for 
more complete information about Arizona Public Service Company and this offering. You 
may get these documents for free by visiting EDGAR on the SEC website at www.sec.gov. 
Alternatively, Arizona Public Service Company, any underwriter or any dealer participating in 
the offering will arrange to send you the prospectus if you request it by calling Deutsche Bank 
Securities Inc. toll-free at (800) 503-4611, J.P. Morgan Securities LLC collect at (212) 834-4533, 
UBS Securities LLC toll-free at (877) 827-6444, ext. 561-3884 or Wells Fargo Securities, LLC 
toll-free at (800) 326-5897. 

Term Sheet.doc 
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Any disclaimers or other notices that may appear below are not applicable to this communication and 
should be disregarded. Such disclaimers were automatically generated as a result of this 
communication being sent via email or another communication system. 

Term Sheet.doc 
2 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
cc: 
Subject: 

Omanovic, Rufad 
Monday, August 22, 201 1 11 :21 AM 
p hilip.sm yth@fitchratings.com 
Nickloy, Lee R; Dolyniuk, Karen E; Sarti, Daniel 
APS Term Sheet 

I Term SheeLpdf 
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Dolyniuk, Karen E 

From: Dolyniuk, Karen E 
Sent: 
To: 'mitchell.moss@moodys.com' 
Subject: APS Term Sheet 

Monday, August 22,201 1 11 :21 AM 

Mitchell, attached is  the term sheet for the APS bond transaction. Please let me know what else you need from me. 
When can we expect a ratings letter? 

Thanks! 

J 

Term Sheet-pdf 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 

I 602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Moss, Mitchell [Mitchell.Moss@moodys.com] 
Monday, August 22,201 1 11 :24 AM 
Dolyniuk, Karen E 
RE: APS Term Sheet 

Thanks Karen. I put the request in to  have the rating letter generated. It should get turned around soon. 

Mitchell 

From: Karen.Dolvniu k@pinnaclewest.com rmailto:Karen.Dolyniu k@~innaclewest.com] 
Sent: Monday, August 22, 2011 2:21 PM 
To: Moss, Mitchell 
Subject: APS Term Sheet 

Mitchell, attached is the term sheet for the APS bond transaction. Please let me know what else you need from me. When can we 
expect a ratings letter? 

Thanks! 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Dolyniuk, Karen E 
Monday, August 22, 201 1 11 :24 AM 
'Moss, Mitchell' 
RE: APS Term Sheet 

Thank you! 

Ka'ren E. Dolyniuk, CTP 
Man age r Treasury 0 pe rations 
Pinnacle West Capital Corporation 
602-250-5630 

From: Moss, Mitchell Jmailto:Mitchell.Moss@moodvs.coml 
Sent: Monday, August 22, 2011 11:24 AM 
To: Dolyniuk, Karen E 
Subject: RE: APS Term Sheet 

Thanks Karen. I put the request in to  have the rating letter generated. It should get turned around soon. 

Mitchell 

From: Karen.Dolvniuk@pinnaclewest.com rmailto:Karen.Dolvniuk@t)innaclewest.coml 
Sent: Monday, August 22, 2011 2:21 PM 
To: Moss, Mitchell 
Subject: APS Term Sheet 

Mitchell, attached is the term sheet for the APS bond transaction. Please let me know what else you need from me. When can we 
expect a ratings letter? 

Thanks! 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: Davy, Sean [Sean.Davy@moodys .corn] 
Sent: 
To: Dolyniuk, Karen E 
Subject: Requested Rating Letter 
Attachments: 

Monday, August 22,201 1 3:02 PM 

TakedownRatingLetter-USD300M fixed rate 5.05 due 9.1.2041 .pdf 

Dear Ms. Dolyniuk, 

Please see the attached rating letter as per your request. Feel free to contact me with any questions. 

Kind Regards, 
Sean 

................................................. 
Sean Davy 
Financial Data Associate 
E/MTN Desk 
Global Middle Office 
2 12.5 53.3688 tel 

bloody's Shared Services 
7 \Varld Tr-ade Center 
750 Greenwich Street 
New York, NY 10007 
www . moodvs. com 

................................................ 

.......................................... 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: FW: Rating Letter 
Attachments: 

Tuesday, August 23,201 1 420 PM 

T&C.pdf; Pinnacle West Capital-RL-201 lAugust23.pdf 

From: Rodriguez, Claudia Jmai1to:claudia rodriauez@standardandooors.coml 
Sent: Tuesday, August 23, 2011 1:23 PM 
To: Nickloy, Lee R 
Cc: Bettinelli, Antonio; Maharaj, Achal 
Subject: Rating Letter 

.\ttached please find the rating letter for Pinnacle West Capital per your request. 
Please do not hesitate to call if you have any questions. 

' 1'11 atiks 

Claudia 
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STANDARD 
&POOR’S 

Standard & Poor‘s 55 Water Street 
New York, NY 10041 
21 2 438 2000 Tel 
212 438 5075 Fax 

August 23,201 1 

Mi. Lee R. Nickloy 
Vice President and Treasurer 
Pinnacle West Capital Corp. 
400 North Sth Street, MS 9040 
Phoenix, AZ 85004 

Re: Arizona Public Service Company 
$300,000,000 5.05% Notes due 2041 

Dear Mr. Nickloy: 

Pursuant to your request for a rating on the above-referenced securities, Standard & Poor’s 
Ratings Services (“Ratings Services”) has assigned an issue credit rating of “BBB’. 

This letter constitutes Ratings Services’ permission for you to disseminate the above-assigned 
rating to interested parties in accordance with applicable laws and regulations. Any 
dissemination on any Website by you or your agents shall include the full analysis for the 
rating, including any updates, where applicable. 

To maintain the rating, Ratings Services must receive all information as indicated in the 
applicable Terms and Conditions. You understand that Ratings Services relies on you and your 
agents and advisors for the accuracy, timeliness and completeness of the information submitted 
in connection with the rating and the continued flow of material information as part of the 
surveillance process. Please send all information via electronic delivery to: Antonio Bettinelli. 
If SEC rule 17g-5 is applicable, you may post such information on the appropriate website. For 
any information not available in electronic format or posted on the applicable website, please 
send hard copies to: Standard & Poor’s Ratings Services, 55 Water Street, 39th floor, New 
York, New York 10041-0003, Attention: Antonio Bettinelli. 

The rating is subject to the Terms and Conditions attached to the Engagement Letter applicable 
to the rating. In the absence of such Engagement Letter and Terms and Conditions, the rating is 
subject to the attached Terms and Conditions. The applicable Terms and Conditions are 
incorporated herein by reference. 

www.standardandpoors.com 
Page 79 of 471 

http://www.standardandpoors.com


Ratings Services is pleased to have the opportunity to provide its rating opinion. For more 
information please visit our website at www.standardandpoors.com. If you have any 
questions, please contact us. Thank you for choosing Ratings Services. 

Sincerely yours, 

Standard & Poor’s Ratings Services, a Standard & Poor’s Financial Services LLC business 

Analytical Contact: 
Name: Antonio Bettinelli 
Telephone #: 415-371-5067 

www.standardandpoors.com 2 
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STANDARD 
&POOR3 

Standard & Poor’s Ratings Services 
Terms and Conditions Applicable To Ratings 

You understand and agree that: 

General. The ratings and other views of Standard & Poor’s Ratings Services (“Ratings Services”) are statements of 
opinion and not statements of fact. A rating is not a recommendation to purchase, hold, or sell any securities nor 
does it comment on market price, marketability, investor preference or suitability of any security. While Ratings 
Services bases its ratings and other views on information provided by issuers and their agents and advisors, and 
other information from sources it believes to be reliable, Ratings Services does not perform an audit, and undertakes 
no duty of due diligence or independent verification, of any information it receives. Such information and Ratings 
Services’ opinions should not be relied upon in making any investment decision. Ratings Services does not act as a 
“fiduciary” or an investment advisor. Ratings Services neither recommends nor will recommend how an issuer can 
or should achieve a particular rating outcome nor provides or will provide consulting, advisory, financial or 
structuring advice. 

All Rating Actions in Ratines Services’ Sole Discretion. Ratings Services may assign, raise, lower, suspend, place on 
Creditwatch, or withdraw a rating, and assign or revise an Outlook, at any time, in Ratings Services’ sole discretion. 
Ratings Services may take any of the foregoing actions notwithstanding any request for a confidential or private rating 
or a withdrawal of a rating, or termination of this Agreement. Ratings Services will not convert a public rating to a 
confidential or private rating, or a private rating to a confidential rating. 

Publication. Ratings Services reserves the right to use, publish, disseminate, or license others to use, publish or 
disseminate the rating provided hereunder and any analytical reports, including the rationale for the rating, unless you 
specifically request in connection with the initial rating that the rating be assigned and maintained on a confidential or 
private basis. If, however, a confidential or private rating or the existence of a confidential or private rating 
subsequently becomes public through disclosure other than by an act of Ratings Services or its affiliates, Ratings 
Services reserves the right to treat the rating as a public rating, including, without limitation, publishing the rating 
and any related analytical reports. Any analytical reports published by Ratings Services are not issued by or on behalf 
of you or at your request. Notwithstanding anything to the contrary herein, Ratings Services reserves the right to use, 
publish, disseminate or license others to use, publish or disseminate analytical reports with respect to public ratings that 
have been withdrawn, regardless of the reason for such withdrawal. Ratings Services may publish explanations of 
Ratings Services’ ratings criteria from time to time and nothing in this Agreement shall be construed as limiting 
Ratings Services’ ability to modify or refine its ratings criteria at any time as Ratings Services deems appropriate. 

Information to be Provided bv You. For so long as this agreement is in effect, in connection with the rating 
provided hereunder, you warrant that you will provide, or cause to be provided, as promptly as practicable, to 
Ratings Services all information requested by Ratings Services in accordance with its applicable published ratings 
criteria. The rating, and the maintenance of the rating, may be affected by Ratings Services’ opinion of the 
information received from you or your agents or advisors. Except for “Excluded Information”, as defined below, 
you further warrant that all information provided to Ratings Services by you or your agents or advisors regarding the 
rating or, if applicable, surveillance of the rating, as of the date such information is provided, contains no untrue 
statement of material fact and does not omit a material fact necessary in order to make such information, in light of 
the circumstances in which it was provided, not misleading. Excluded Information means information you cause to 
be provided by your agents or advisors pursuant to the first sentence of this paragraph with respect to which the 
agent or advisor has agreed in a writing provided to Ratings Services to make the warranties in this paragraph and to 
be liable to Ratings Services for breaches of such warranties to the same extent as if you provided the information 
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directly to Ratings Services hereunder. A material breach of the warranties in this paragraph shall constitute a 
material breach of this Agreement. To the extent permitted by applicable law, you will be liable to Rating Services 
and its affiliates for all losses, damages, liabilities, judgments, costs, charges and expenses (including reasonable 
attorneys’ fees) (“Losses”) (x) actually incurred and directly resulting from a material breach of the warranties in 
this paragraph, as finally determined by a court of competent jurisdiction in a proceeding in which you are a party, 
or (y) actually incurred and directly resulting from a claim that the provision by you or your agents or advisors of 
information to Ratings Services hereunder infringes or violates the intellectual property rights of a third party as  finally 
determined by a court of competent jurisdiction in a proceeding in which you are a party, except in either case, to 
the extent such Losses are finally determined by a court of competent jurisdiction in a proceeding in which you are a 
party to result from gross negligence, intentional wrongdoing or willful misconduct of Ratings Services. For the 
avoidance of doubt, Losses may include Losses actually incurred by Ratings Services in a prior proceeding to the 
extent they arise from claims asserted by a third party against Ratings Services and are finally determined by a court 
of competent jurisdiction to have been the direct result of a material breach of the warranties in this paragraph, as set 
forth in clause (x) above. 

Confidential Information. For purposes of this Agreement, “Confidential Information” shall mean verbal or written 
information that you or your agents or advisors have provided to Ratings Services and, in a specific and 
particularized manner, have marked or otherwise indicated in writing (either prior to or promptly following such 
disclosure) that such information is “Confidential.” Notwithstanding the foregoing, information disclosed by you 
or your agents or advisors to Ratings Services shall not be deemed to be Confidential Information, and Ratings 
Services shall have no obligation to treat such information as Confidential Information, if such information (i) was 
known by Ratings Services or its affiliates at the time of such disclosure and was not known by Ratings Services to 
be subject to a prohibition on disclosure, (ii) was known to the public at the time of such disclosure, (iii) becomes 
known to the public (other than by an act of Ratings Services or its affiliates) subsequent to such disclosure, (iv) is 
disclosed to Ratings Services or its affiliates by a third party subsequent to such disclosure and Ratings Services 
reasonably believes that such third party’s disclosure to Ratings Services or its affiliates was not prohibited, (v) is 
developed independently by Ratings Services or its affiliates without reference to the Confidential Information, (vi) 
is approved in writing by you for public disclosure, or (vii) is required by law or regulation to be disclosed by 
Ratings Services or its affiliates. Ratings Services is aware that U.S. and state securities laws may impose 
restrictions on trading in securities when in possession of material, non-public information and has adopted 
securities trading and communication policies to that effect. 

Ratings Services’ Use of Information. Except as otherwise provided herein, Ratings Services shall not disclose 
Confidential Information to third parties. Ratings Services may (i) use Confidential Information to assign, raise, lower, 
suspend, place on Creditwatch, or withdraw a rating, and assign or revise an Outlook, and (ii) share Confidential 
Information with its affiliates engaged in the ratings business who are bound by appropriate confidentiality obligations; 
in each case, subject to the restrictions contained herein, Ratings Services and such affiliates may publish information 
derived from Confidential Information. Ratings Services may also use, and share Confidential Information with any of 
its affiliates or agents engaged in the ratings or other financial services businesses who are bound by appropriate 
confidentiality obligations (“Relevant Affiliates and Agents”), for modelling, benchmarking and research purposes; in 
each case, subject to the restrictions herein, Ratings Services and such affiliates may publish information derived from 
Confidential Information. With respect to structured finance ratings not maintained on a confidential or private basis, 
Ratings Services may publish data aggregated from Confidential Information, excluding data that is specific to and 
identifies individual debtors (“Relevant Data”), and share such Confidential Information with any of its Relevant 
Affiliates and Agents for general market dissemination of Relevant Data; you confirm that, to the best of your 
knowledge, such publication would not breach any confidentiality obligations you may have toward third parties. 
Ratings Services will comply with all applicable U.S. and state laws, rules and regulations protecting personally- 
identifiable information and the privacy rights of individuals. Ratings Services acknowledges that you may be entitled 
to seek specific performance and injunctive or other equitable relief as a remedy for Ratings Services’ disclosure of 
Confidential Information in violation of this Agreement. Ratings Services and its affiliates reserve the right to use, 
publish, disseminate, or license others to use, publish or disseminate any non-Confidential Information provided by 
you, your agents or advisors. 
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Ratings Services Not an Expert. Underwriter or Seller under Securities Laws. Ratings Services has not consented to 
and will not consent to being named an “expert” or any similar designation under any applicable securities laws or 
other regulatory guidance, rules or recommendations, including without limitation, Section 7 of the US. Securities 
Act of 1933. Ratings Services is not an “underwriter” or “seller” as those terms are defined under applicable 
securities laws or other regulatory guidance, rules or recommendations, including without limitation Sections 1 1 and 
12(a)(2) of the U.S. Securities Act of 1933. Rating Services has not performed the role or tasks associated with an 
“underwriter” or ‘keller” under the United States federal securities laws or other regulatory guidance, rides or 
recommendations in connection with this engagement. 

Office of Foreim Assets Control. As of the date of this Agreement, (a) neither you nor the issuer (if you are not the 
issuer) or any of your or the issuer’s subsidiaries, or any director or corporate ofiicer of any of the foregoing entities, 
is the subject of any U.S. sanctions administered by the Ofiice of Foreign Assets Control of the U.S. Department of 
the Treasury (“OFAC Sanctions”), (b) neither you nor the issuer (if you are not the issuer) is 50% or more owned or 
controlled, directly or indirectly, by any person or entity (“parent”) that is the subject of OFAC Sanctions, and (c) 
to the best of your knowledge, no entity 50% or more owned or controlled by a direct or indirect parent of you or 
the issuer (if you are not the issuer) is the subject of OFAC sanctions. For so long as this Agreement is in effect, 
you will promptly notify Ratings Services if any of these circumstances change. 

Ratings Services’ Use of Confidential and Private Ratings. Ratings Services may use confidential and private 
ratings in its analysis of the debt issued by collateralized debt obligation (CDO) and other investment vehicles, 
Ratings Services may disclose a confidential or private rating as a confidential credit estimate or assessment to the 
managers of CDO and similar investment vehicles. Ratings Services may permit CDO managers to use and 
disseminate credit estimates or assessments on a limited basis and subject to various restrictions; however, Ratings 
Services cannot control any such use or dissemination. 

Entire Ameement. Nothing in this Agreement shall prevent you, the issuer (if you are not the issuer) or Ratings 
Services from acting in accordance with applicable laws and regulations. Subject to the prior sentence, this 
Agreement, including any amendment made in accordance with the provisions hereof, constitutes the complete and 
entire agreement between the parties on all matters regarding the rating provided hereunder. The terms of this 
Agreement supersede any other terms and conditions relating to information provided to Ratings Services by you or 
your agents and advisors hereunder, including without limitation, terms and conditions found on, or applicable to, 
websites or other means through which you or your agents and advisors make such information available to Ratings 
Services, regardless if such terms and conditions are entered into before or after the date of this Agreement. Such 
terms and conditions shall be null and void as to Ratings Services. 

Limitation on DamaRes. Ratings Services does not and cannot guarantee the accuracy, completeness, or timeliness 
of the information relied on in connection with a rating or the results obtained from the use of such information. 
RATINGS SERVICES GIVES NO EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED 
TO, ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE. 
Ratings Services, its affiliates or third party providers, or any of their officers, directors, shareholders, employees or 
agents shall not be liable to you, your affiliates or any person asserting claims on your behalf, directly or indirectly, 
for any inaccuracies, errors, or omissions, in each case regardless of cause, actions, damages (consequential, special, 
indirect, incidental, punitive, compensatory, exemplary or otherwise), claims, liabilities, costs, expenses, legal fees 
or losses (including, without limitation, lost income or lost profits and opportunity costs) in any way arising out of 
or relating to the rating provided hereunder or the related analytic services even if advised of the possibility of such 
damages or other amounts except to the extent such damages or other amounts are finally determined by a court of 
competent jurisdiction in a proceeding in which you and Ratings Services are parties to result from gross 
negligence, intentional wrongdoing or willful misconduct of Ratings Services. In furtherance and not in limitation 
of the foregoing, Ratings Services will not be liable to you, your affiliates or any person asserting claims on your 
behalf in respect of any decisions alleged to be made by any person based on anything that may be perceived as 
advice or recommendations. In the event that Ratings Services is nevertheless held liable to you, your affiliates, or 
any person asserting claims on your behalf for monetary damages under this Agreement, in no event shall Ratings 
Services be liable in an aggregate amount in excess of seven times the aggregate fees paid to Ratings Services for 
the rating giving rise to the cause of action, up to a maximum of US$5,000,000 except to the extent such monetary 
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damages directly result from Ratings Services’ intentional wrongdoing or willful misconduct. The provisions of this 
paragraph shall apply regardless of the form of action, damage, claim, liability, cost, expense, or loss, whether in 
contract, statute, tort (including, without limitation, negligence), or otherwise. Neither party waives any protections, 
privileges, or defenses it may have under law, including but not limited to, the First Amendment of the Constitution 
of the United States of America. 

Termination of Agreement. This Agreement may be terminated by either party at any time upon written notice to 
the other party. Except where expressly limited to the term of this Agreement, these Terms and Conditions shall 
survive the termination of this Agreement. 

No Third-party Beneficiaries. Nothing in this Agreement, or the rating when issued, is intended or should be 
construed as creating any rights on behalf of any third parties, including, without limitation, any recipient of the 
rating. No person is intended as a third party beneficiary of this Agreement or of the rating when issued. 

Bindine Effect. This Agreement shall be binding on, and inure to the benefit of, the parties hereto and their successors 
and assigns. 

Severabilitv. In the event that any term or provision of this Agreement shall be held to be invalid, void, or 
unenforceable, then the remainder of this Agreement shall not be affected, impaired, or invalidated, and each such 
term and provision shall be valid and enforceable to the fullest extent permitted by law. 

Amendments. This Agreement may not be amended or superseded except by a writing that specifically refers to this 
Agreement and is executed manually or electronically by authorized representatives of both parties. 

Governing Law. This Agreement and the rating letter shall be governed by the internal laws of the State of New 
York. The parties irrevocably agree that the state and federal courts of New York located in the County of New 
York shall be the exclusive forums for any dispute arising out of or relating to this Agreement and the parties hereby 
consent to the personal jurisdiction of such courts. 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject : 

Bettinelli, Antonio [Antonio~Bettinelli@standardandpoors.com] 
Wednesday, August 24,201 1 1053 AM 
Dolyniuk, Karen E 
RE: APS Term Sheet 

The letter was sent to Lee. Just wanted to make sure you got. it. Please let me know. 

Tony Bettinelli 
Associate Director 
Standard & Poor's 
U S. Electric Utilities 
Corporate & Government Ratings 
One Market, Steuart Tower, 15th Floor, San Francisco, CA 94105 

tony bettinellibsando.com 
(415) 371-5067 

__"_I_ "---- -*-""l-"__l "I "-.--"I--1---,-- ---. ---- --.- l-.l -..----- .I. I 

From: Karen. Dolvniuk@tinnaclewest.com rmailto:Karen.Dolvniuk@)Dinnaclewest.com'j 
Sent: Monday, August 22, 2011 11:20 AM 
To: Bettinelli, Antonio 
Subject: APS Term Sheet 

Hi Tony! Here i s  the final term sheet for the APS deal. When can we expect a ratings letter? Please let  me know what  else you need 
from us. 

Thank you! 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

I 
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Dolyniuk, Karen E 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Wednesday, August 24,201 1 1 5 5  PM 
PNW: SALE OF ENERGY SERVICES SUBSIDIARY 

Pinnacle West recently closed the sale of i ts unregulated energy services subsidiary, APS Energy Services 
Company to Ameresco, Inc. The sale demonstrates our continued streamlining and focus on our core, 
regulated electric utility business. We will record an after-tax gain on the transaction in the third quarter. As 
disclosed in our second quarter Form 10-Q, APS Energy Services was classified as a discontinued operation as 
of June 30,2011. 

As always, if you have any questions about this announcement or need other information about our company, 
please contact me or Geoff Wendt (602-250-5643). 

Thanks 

secky 
Rebecca L. Hickrnan 
Director of Investor Relations 1 Pinnacle West Capital Corporation 
Two Arizona Center I 400 North 5th Street 1 Station 9998 1 Phoenix, AZ 85004 
Office 602-250-5668 I Fax 602-250-2789 1 E-mail rhickrnan@?innaclewest.com 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:41 PM 
Dolyniuk, Karen E 
RE: Rating Agency Communications 

IUaren, 

9/9/11, call from Tony Bettinelli a t  S&P inquiring into outage, asked if system has been restored and are customers back 
on, asked about cause (we are investigating) asked about potential liability for APS 

9/9/11, follow-up call with Tony Bettinelli (with Dave Falck, Jeff Guldner, Daniel Froetscher and Shirley Baum) to address 
S&P'S questions around potential liability, contractual arrangements and review, insurance coverage, regulatory (i.e. 
NERC, FERC, Cal ISO) inquiries 

9/20/11, meeting with George Slavin in Phoenix (S&P business contact, and including Karen Dolyniuk), industry 
discussion, Dodd Frank act, he is contact for fee arrangements 

9/22/11, call with Tony Bettinelli a t  S&P (with Jeff Guldner), asking about AZ Supreme court not hearing RPS case, Court 
of Appeals decision is final re ACC jurisdiction over these matters 

Will send any e-mail communication separately 

From: Dolyniuk, Karen E 
Sent: Friday, September 23, 2011 12:55 PM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since August 25th. This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to  have all communications by Tuesday, 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 

1 

Page 88 of 471 



Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:45 PM 
Dolyniuk, Karen E 
FW: Outage 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardandpoors.com1 
Sent: Friday, September 09, 2011 7:17 AM 
To: Nickloy, Lee R 
Subject: Outage 

Lee, 

I would like to speak with someone at APS this morning regarding the outage. Let me know what works. 

Tony 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Outage 

Tuesday, September 27,201 1 12:46 PM 

From: Nickloy, Lee R 
Sent: Friday, September 09,2011 7:20 AM 
To: '8ettinelli, Antonio' 
Subject: RE: Outage 

Just tried to  call you but it went to voicemail. I'm in the office. 

Lee 

From: Bettinelli, Antonio JJ1 
Sent: Friday, September 09, 2011 7:17 AM 
To: Nickloy, Lee R 
Subject: Outage 

Lee. 

1 would like to speak with someone at APS this morning regarding the outage. Let me know what works. 

Tony 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:46 PM 
Dolyniuk, Karen E 
FW: Availability 

From: Nickloy, Lee R 
Sent: Friday, September 09,2011 9:OS AM 
To: 'Bettinelli, Antonio' 
Subject: Availability 

Can you give me a few times this afternoon, say from 1:00 on, that would work for you for the follow-up call we 
discussed? I'm coordinating on my end as well with a couple of others. 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, A2 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: FW: Availability 

Tuesday, September 27,201 1 12:46 PM 

From: Bettinelli, Antonio 1mailto:Antonio BettineIIi@standardandpoors.coml 
Sent: Friday, September 09, 2011 9:42 AM 
To: Nickloy, Lee R 
Subject: RE: Availability 

I am available at 1 :30 Pacific and 2:OO. Let me know. The call should be short. Thanks. 

From: Lee.Nicklov@PinnacleWest.com fmailto:Lee.Nicklov@PinnacleWest.coml 
Sent: Friday, September 09, 2011 9:05 AM 
To: Bettinelli, Antonio 
Subject: Availability 

Can you give me a few times this afternoon, say from 1:00 on, that would work for you for the follow-up call we discussed? I'm 
coordinating on my end as well with a couple of others. 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.N icklov@)pinnaclewest.com 
ph: 602-250-3300 
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From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Tuesday, September 27, 201 
Dolyniuk, Karen E 
FW: Availability 

From: Nickloy, Lee R 
Sent: Friday, September 09, 2011 10:06 AM 
To: 'Bettinelli, Antonio' 
Subject: RE: Availability 

I am try ing for 2:OO but will come back to you to confirm. 

Lee 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardandpoors.com'j 
Sent: Friday, September 09, 2011 9:42 AM 
To: Nickloy, Lee R 
Subject: RE: Availability 

I am available at 1 :30 Pacific and 2:OO. Let me know. The call should be short. Thanks 

-___- 1-1111- . "_ ~ _ "  " __ 
From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.com1 
Sent: Friday, September 09, 2011 9:05 AM 
To: Bettinelli, Antonio 
Subject: Availability 

Can you give me a few times this afternoon, say from 1:00 on, that would work for you for the follow-up call we discussed? I'm 
coordinating on my end as well with a couple of  others. 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, A2 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Availability 

Tuesday, September 27,201 1 12:46 PM 

From: Nickloy, Lee R 
Sent: Friday, September 09, 2011 10:17 AM 
To: 'Bettinelli, Antonio' 
Subject: RE: Avallability 

Tony, 

2 :OO does work for us. If OK with you, we will just call your office number. 

Lee 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardand~oors.com] 
Sent: Friday, September 09, 2011 9:42 AM 
To: Nickloy, Lee R 
Subject: RE: Availability 

I am available at 1 :30 Pacific and 2:OO. Let me know. The call should be short. Thanks 

From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.coml 
Sent: Friday, September 09, 2011 9:05 AM 
To: Bettinelli, Antonio 
Subject: Availability 

Tony, 

Can you give me a few times this afternoon, say from 1:00 on, that would work for you for the follow-up call we discussed? I'm 
coordinating on my end as well with a couple of others. 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee. Nicklov@pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Availability 

Tuesday, September 27,201 1 12:46 PM 

From : Bettinelli, Antonio [mail to: An ton io Betti ne1 li @standa rda nd mrs.com1 
Sent: Friday, September 09, 2011 10:18 AM 
To: Nickloy, Lee R 
Subject: RE: Availability 

Yes, please do. Thanks. 

- -----I--. ~ - _ _  . . ~ _-_--_- --"-"..-*.- ~ - - - _ _ _ _ _ - - _  
From: I ee.Nicklov@PinnacleWest.com fmailto: Lee.Nicklov@PinnacleWest.com~ 
Sent: Friday, September 09, 2011 10: 17 AM 
To: Bettinelli, Antonio 

I Subject: RE: Availability 

I 2 : O O  does work for us. If OK with you, we will just call your office number. 

I Lee 

From : Betti ne1 I i, Antonio f ma ilto : An ton io Betti ne11 i @sta nda rda nd~oors.com] 
Sent: Friday, September 09, 2011 9:42 AM 
To: Nickloy, Lee R 
Subject: RE: Availability 

I I am available at 1 :30 Pacific and 2:OO. Let me know. The call should be short. Thanks. 

- - ___ ___I ___ ~---------- ---- - ------I---- - -_--I _--^ - 
From: Lee.Nickloy@PinnacleWest.com rrnailto:Lee.Nicklov@PinnacleWest.coml 
Sent: Friday, September 09, 2011 9:05 AM 
To: Bettinelli, Antonio 
Subject: Availability 

Can you give me a few times this afternoon, say from 1:00 on, that wwld work for you for the follow-up call we discussed? I'm 
coordinating on my end as well with a couple of others. 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
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Phoenix, AZ 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: Standard & Poor's 

Tuesday, September 27,201 1 12:46 PM 

From: Slavin, George [mailto:aeorae slavin@standardandwors,com1 
Sent: Friday, September 09,2011 11:ll AM 
To: Nickloy, Lee R 
Subject: Standard & Poor's 

Dear Lee: 

I hope all is well. I would like to follow up on the promise I made when we spoke at EEI to visit. It is hard to 
believe November is almost here again. Would you have time for a brief meeting at some point over the next couple of 
weeks? I would like to review the state of the Pinnacle's relationship with S&P. It is something I should be doing regularly 
with all our key issuers. 

Thank you for checking your calendar. 

Best regards, 

George 

George J. Slavin 
Director 
Client Business Management 
Standard & Poor's 
55 Water Street 
New York, NY 10041 
21 2-438-2629 Tel 
21 2-438-21 54 Fax 

S&P maintains a separation of commercial d analytical activities Please note that our analysts are not permitted to engage in discussions about fees Any 
questions about fees or other commercial matters should be directed to your Client Business Manager 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject : 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:47 PM 
Dolyniuk, Karen E 
FW: Call Attendees 

From: Nickloy, Lee R 
Sent: Friday, September 09, 2011 2:47 PM 
To: 'Bettinelli, Antonio' 
Subject: Call Attendees 

On the call with me this afternoon were: 

David Falck - Executive Vice President and General Counsel 
Daniel Froetscher - Vice President Energy Delivery 
Jeff Guldner - Vice President Rates and Regulation 
Shirley Baum -Associate General Counsel 

Lee 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nicklov@ pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 
From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:47 PM 
Dolyniuk, Karen E 
FW: Call Attendees 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardand~oors.com] 
Sent: Friday, September 09, 2011 3:OO PM 
To: Nickloy, Lee R 
Subject: RE: Call Attendees 

Thanks! 

- -I- - - _-I 

From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.com] 
Sent: Friday, September 09, 2011 2:47 PM 
To: Bettinelli, Antonio 
Subject: Call Attendees 

On the call w i th  me  this afternoon were: 

David Falck - Executive Vice President and General Counsel 
Daniel Froetscher -Vice President Energy Delivery 
Jeff Guldner - Vice President Rates and Regulation 
Shirley Baum -Associate General Counsel 

Lee 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:47 PM 
Dolyniuk, Karen E 
FW: Standard & Poor's 

From: Slavin, George 1mailto:qeorae slavin@standardandwors.com] 
Sent: Thursday, September 22, 2011 12:37 PM 
To: Nickloy, Lee R 
Subject: Standard & Poor's 

Dear Lee: 

Thank you again for your kind hospitality. I very much appreciated the opportunity to review your S&P relationship 

I confirmed with the analytical team that we are hosting the Monday luncheon at EEl. You should get your 

with you and Karen. I was happy to hear your positive comments. 

invitation within the next week. We look forward to seeing you in Orlando. I was also told that the Treasurers Task Force 
IS scheduled to meet with the rating agencies on Sunday afternoon at the start of the conference. 

George 

George J. Slavin 
Director 
Client Business Management 
Standard & Poor's 
55 Water Street 
New York, NY 10041 
21 2-438-2629 Tel 
21 2-438-21 54 Fax 

S&P maintains a separation of commercial B analytical activities. PleaSe note that our analysts are not permitted lo engage in discussions about fees. Any 
questions about fees or other commercial matters should be directed to your Client Business Manager. 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Tuesday, September 27,201 1 12:48 PM 
Nickloy, Lee R; Dolyniuk, Karen E 
RE: Rating Agency Communications 

Ua r e n, 

For the 9/20 meeting with George Slaving please also indicate as a topic of conversation a relationship review 

From: Nickloy, Lee R 
Sent: Tuesday, September 27, 2011 12:41 PM 
To: Dolyniuk, Karen E 
Subject: RE: Rating Agency Communications 

Karen, 

9/9/11, call from Tony Bettinelli a t  S&P inquiring into outage, asked if system has been restored and are customers back 
on, asked about cause (we are investigating) asked about potential liability for APS 

9/9/11, follow-up call with Tony Bettinelli (with Dave Falck, Jeff Guldner, Daniel Froetscher and Shirley Baum) to address 
s&P’s questions around potential liability, contractual arrangements and review, insurance coverage, regulatory (i.e. 
NERC, FERC, Cal ISO) inquiries 

9/20/11, meeting with George Slavin in Phoenix (S&P business contact, and including Karen Dolyniuk), industry 
discussion, Dodd Frank act, he is contact for fee arrangements 

9/22/11, call with Tony Bettinelli a t  S&P (with Jeff Guldner), asking about AZ Supreme court not hearing RPS case, Court 
of Appeals decision i s  final re ACC jurisdiction over these matters 

Will send any e-mail communication separately 

From: Dolyniuk, Karen E 
Sent: Friday, September 23, 2011 12:55 PM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since August 25th. This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to  have all communications by Tuesday, September 26th. 

Thank you. 

Karen E. Dolyniuk, CTP 
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Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject : 
Attachments: 

Monday, October 24, 201 1 7:39 AM 

FW: Standard 81 Poor’s 
Pinnacle West change to eng Itr Mr 2010.pdf; Pinnacle West replacement eng Itr Oct 10 201 1 
.pdf 

From: Slavin, George [mailto:aeorge slavinOstandardandpoors.com1 
Sent: Tuesday, October 11, 2011 10:27 AM 
To: Nickloy, Lee R 
Subject: Standard & Poor’s 

Lee: 

Thank you again for the opportunity to visit. I mentioned our initiative to insure that we have engagement letters 
for all our issuer relationships. As you will note, James McGill came back with one request on the original letter 
(enclosed). I was finally able to get approval to insert the “reasonable” modifier regarding the potential legal expenses. I 
am not able to include it in the next sentence which addresses “time and charges”. I enclose an updated letter for your 
review. 

On another topic, the Utility team hosted an Investor Roundtable a couple of weeks ago. These buy side analysts 
seemed to focus on two general points for the industry -“what is the impact of post Fukushima costs and where do the 
issuers stand on Pension expenses”. 

George 

George J. Slavin 
Director 
Client Business Management 
Standard 81 Poor’s 
55 Water Street 
New York, NY 10041 
21 2-438-2629 Tel 
21 2-438-21 54 Fax 

S&P maintains a separation of cummema/ 8 analytical activities Please note that our analysts are not permiffed io engage in d/scussions about fees. Any 
questions about fees or other commercial mailers should be directed to your Clrent Business Manager 
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Dolyniuk, Karen E 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Wednesday, October 19,201 1 2:44 PM 
PNW: Dividend Declaration and Earnings Conference CallNVebcast 

Today, we issued a press release announcing our latest dividend declaration and our 2011 third-quarter earnings release 
conference call and webcast. The text of the release is  included below in this message. 

As always, if you need any information about our company, please contact me or Geoff Wendt (602-250-5643) 

Becky 
Rebecca L. Hickman 
Director of Investor Relations I Pinnacle West Capital Corporation 
Two Arizona Center I 400 North 5th Street I Station 9998 I Phoenix, AZ 85004 
Office 602-250-5668 I Fax 602-250-2789 I E-mail rhickman@tinnaclewest.com 

PINNACLE WEST DECLARES QUARTERLY DIVIDEND, 
ANNOUNCES 2011 THIRD-QUARTER CONFERENCE CALL 

PHOENIX - Pinnacle West Capital Corporation’s (NYSE: PNW) Board of Directors today declared a quarterly dividend of 
$0.525 per share of common stock, payable on December 1,2011, to shareholders of record on November 1,2011. 

In addition, Pinnacle West plans to release i t s  2011 third-quarter results on Tuesday, November 1, 2011. That same day 
a t  12 noon (ET), the Company invites interested parties to listen to a live webcast of management’s conference call to 
discuss results and recent developments. 

The webcast can be accessed at  annaclewest.com/presentations and will be available for replay on the website for 30 
days. To access the live conference call by telephone, dial (877) 407-8035 or (201) 689-8035 for international callers. A 
replay of the call also will be available until 11:59 p.m. (ET), Tuesday, November 8,2011, by calling (877) 660-6853 in the 
U.S. and Canada or (201) 612-7415 internationally and entering account number 286, followed by conference ID number 
380937. 

Pinnacle West Capital, an energy holding company based in Phoenix, has consolidated assets of about $12.5 billion, 
more than 6,300 megawatts of generating capacity and about 6,700 employees in Arizona and New Mexico. Through i t s  
principal subsidiary, Arizona Public Service, the Company provides retail electricity service to more than 1.1 million 
Arizona homes and businesses. For more information about Pinnacle West, visit the Company’s website at  
pinnaclewest.com. 
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From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 
Attachments: 

Tuesday, October 25,201 1 7:35 AM 

FW: Moody's Special Comment: Ratings Notching 
Moody's Special Comment Utility Notching 201 1-1 0-24.pdf 

From: Moss, Mitchell [mailto:Mitchell.Moss@rnoodvs.com] 
Sent: Tuesday, October 25, 2011 7:28 AM 
To: Nickloy, Lee R 
Subject: Moody's Special Comment: Ratings Notching 

Lee, 

Attached is a special comment I just published discussing ratings notching in the uti l i ty sector. Please contact 
me if you would like t o  discuss it further. 

Mitchell 

<<Moody's Special Comment Utility Notching 201 1-1 0-24.pdf>> 

Mitchell Moss, CFA 
Analyst 
Global Infrastructure Finance Group 
212.553.4478 tel 
2 12.298.6478 fax 
mitchell. moss@ moodvs.com 

Moody's Investors Service 
7 World Trade Center 
250 Greenwich Street 
New York, NY 10007 

1 

Page 11 1 of 471 

mailto:Mitchell.Moss@rnoodvs.com
http://moodvs.com


SPECIAL COMMENT 

Table of Contents: 

OVERVIEW 2 
SINGLE NOTCHING 3 

PARENT HOLDING COMPANY LEVERAGE 
DRIVES NOTCHING RELATIONSHIP 3 
ADDITIONAL NOTCHING PRIMARILY 
RELATED TO UNREGULATED OPERATIONS 6 

APPENDIX A ISSUERS INCLUDED IN 
ANALYSIS 10 

MOODY'S RELATED RESEARCH 12 

Analyst Contacts: 

NEW YORK 1.212.553.1653 

Mitchell Moss, CFA 1.212.553.4478 

mitchell.moss@moodys.com 

Mihoko Manabe, CFA 1.212.553.1942 
Vice President-Senior Credit Officer 
mihoko.manabe@moodys corn 

Ryan Wobbrock 1.212.553.7104 
Analyst 
ryan.wobbrock@moodys.com 

Nati Martel, CFA 1.212.553.4561 
Assistant Vice Prwdent-Analyst 
natividad,rnartel@rnoodys.com 

Alexander Dill 1.212.553.1338 
Vtce President-Senior Covenant Officer 
alexander.dill@moodys.com 

Jim Hempstead 1.212.553.4318 
Senior Vice President 
james.hempstead@moodys.com 

Managing Director- Utrlrbes 
william.hess@moodys.com 

__ 

Analyst 

Larry Hess 1.212.5~3.3a37 

a rontarts cononuedon thelactpdge 

Wider Rating Differentials Seen for a Number 
of US. Utility and Parent Companies 

A review of a large sample of Moody's-rated U.S. utility holding companies reveals a 
meaningful number of companies with wider notching - the difference in credit ratings - 
between the parent companies and their utility subsidiaries due to parent company debt. The 
ratings for most parent holding companies are one notch below their largest regulated 
operating subsidiary or subsidiaries, reflecting structural subordination. 

W e  are seeing more examples of wider differences, which is notable primarily because larger 
parent holding companies tend to manage their utility subsidiaries as a system so the ratings 
range tends to be narrow. 

In this special comment, we offer some observations on the rating relationships of numerous 
issuer families within the rated utility universe and highlight several examples of rating- 
notching outcomes. A snapshot of current conditions includes the following: 

>> The difference in ratings can widen - with the subsidiary higher than the parent - from 
one to at least two rating levels when parent leverage exceeds 25% to 30% of 
consolidated debt or non-utility operations represent a meaningful proportion of hture 
earnings. 

If the leverage of the parent reaches well above 30%, the ratings of the utility subsidiaries 
can ofien be lowered since the higher parent debt load typically impacts the credit 
quality of the utility subsidiary. 

Y 

>> Strong ring-fence provisions can help insulate a parent fiom its subsidiary or a subsidiary 
from its parent. The stronger the ring-fence, the wider the notching potential. 
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Overview 

U.S. utility corporate structures often finance across multiple legal entities within a single consolidated 
organization, including the parent holding company. This is because the parent holdingcompany 
tends to operate their multiple utility subsidiaries as a system. As a result, the individual issuer ratings 
tend to converge on each other. Wider notching within a fimily might exist where regulatory 
insulation protects lower-risk regulated utilities from their higher-risk unregulated affiiates. 

FIGURE 1 

Illustrative Organization Chart 

In the table below, we show the ratings distribution (on a Long-Term Issuer Rating, senior unsecured 
or Corporate Family Rating basis) for 50 parent utility holding companies and their subsidiaries'. 

FIGURE 2 

Parent and Subsidiary Unsecured Rating Distribution 
.Parent Rahg Wubsidialy Rating 
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' Alisr of the parent utility holding companies is indudd as Appendix A. 

2 OCTOBER 24,201 1 SPECIAL C O M M E N T  WIDER RATING DIFFERENTIALS SEEN FOR A NUMBER OF US UTILITY A N D  PARENTCOMPANIES 

Page 11 3 of 471 



Single Notching 

For the vast majority of U.S. utilities, there is generally a 1-notch rating differential between the 
subsidiary and parent, prim.aily reflecting structural subordination. In the figure below, we highlight 
selected issuers where a single notch rating relationship exists. Collectively, this group of companies has 
modest holding company debt and minimal non-utility operations. 

FIGURE 3 
Selected Issuers with Single Notching between Parent and Subsidiaries 

Parent Debt as a 
%of  Consolidated 

as of 12/31/10 
Unsecured I Unsecured I 

Parent Company Issuer Rating Primary Utility Subsidiaries Issuer Rating Notching 

Consolidated Edison, tnc. Baal Consolidated Edison of New York/Orange & Rockland A3lBaal 1 3% 

PC&E Cow Baal Pacific Cas & Electric Co. A3 1 3% 

AEP Baa2 SWEPCO CS; IMP; App Power Baa2 0 4% 
~~ ~ ~ 

Pinnacle West Capital Corp. Baa3 Arizona Public Service Co. Baa2 1 5% 

NV Energy Ba2 Nevada Power Co.; Sierra Pacific Power Co. Bal 1 10% 

Northeast Utilities Baa2 Connecticut Light & Power; PSNH Baal 1 11% 

UniSource Energy Corp. Bal Tucson Electric Power Co. Baa3 1 13% 

Great Plains Energy Inc. Baa3 Kansas City Power & Light Co. Baa2 1 13% 

Xcel Enerev Baal NSPMlPSCo A3IBaal 110 15% 

Parent Holding Company Leverage Drives Notching Relationship 

The amount of parent holding company leverage as a percentage of total consolidated leverage is one 
of the key drivers behind the rating relationship between the parent and the operating utility 
subsidiary. Once the amount of parent holding company debt rises to the 25% or higher level, the 
probability of wider notching increases. 

However, this is not always the case, and we continue to evaluate individual issuer credits based on 
their specific facts and circumstances. In the following table, we highlight several issuers where the 
notching between the parent holding company and subsidiary remain close. When the amount of 
parent holding company leverage as a percentage of total consolidated leverage starts to rise into the 
high 20% range, our rating committee discussions begin to have more serious deliberations about 
widening the notching. 
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FIGURE 4 
Select Single Notching Parents with Moderate Leverage 

Issuer Parent 
Unsec 1 

Issuer Ratine Sienificant OPCOS 

Parent Debt 
Op Co Unsec asa%of Approx 

I Issuer Consolidated unreg % of 
Rating Difference as of 12131110 ODerations 

Ed& International Baa2 SCE Baa2 0 3% 0-2096 

Exelon Corp Baal ExGen; PECO A3 1 10%. >60% 

DTE Energy Baa2 DECO, MichCon Baal 1 15% 0-20% 

Centerpoint Energy Baa3 Centerpoint Energy Resources; Baa2 1 16% 0-20% 
Centerpoint Energy Houston 

FirstEnerev Baa3 ICP&L; Ohio Ed; MetEd; Penelec Baa2 1 18% 20-40% 

PPL Corp Baa3 PPL EU; LG&E; KU; Supply Baa2 1 21% 20-40% 

lberdrola USA Baa3 NYSEG Baa2 1 21 % 0-20% 

Wisconsin Energy Cow. A3 Wisconsin Electric Power Co. A2 1 23% 0-20% 

SCANA Baa3 South Carolina Electric & Gas Baa2 1 23 % 0-20% 
~ 

Entergy Corp Baa3 EGSL; ELA; EAR Baa2 1 24% 20-40% 

MidAmerican Energy Holdings Baal PacifiCorp, MidAmerican Energy BaalIA2 012 29% 0 2 0 %  
~- 

UIL Holdings Baa3 United Illuminating Baa2 1 30% 0-20% 

American Water Works Company Baa2 New Jerseydmerican Water Baal 1 64% 0-20% 
Company: Pennsylvania-American 
Water Company 

A more complicated analysis occurs when there are multiple subsidiaries under the same parent 
holding company. Large parents such as American Electric Power Company, Inc. (AEP), FirstEnergy 
Corporation, and The Southern Company each own numerous operating company subsidiaries. The 
interdependence of operations and management’s approach to operating the subsidiaries as a single 
system, help converge the ratings to within a notch or two of each issuer. 

For example, AEP, whose senior unsecured debt is rated Baa2, owns subsidiaries with ratings as high as 
A3 (Columbus Southern Power) and as low as Baa3 (southwestern Electric Power), for a relatively 
wide range of 3-notches. Because the subsidiaries operate as a system, we expect these ratings to 
converge around the upper end of the Baa rating category. To that end, Columbus Southern Power 
will trend dawn upon completion of its merger with affiliate Ohio Power (Baal senior unsecured 
stable). Meanwhile, Southwestern Electric Power is expected to eventually produce stronger standalone 
credit metrics, once its construction program is completed. 

Intercompany Debt Evaluated at Both the Parent and Subsidiary 

Intercompany debt can impact the capital structure of holding companies and utility subsidiaries. A 
few entities, including American Water Capital Corporation, issue long-term debt at the parent level 
for the utility subsidiaries. Adjusting for intercompany debt, parent leverage can significantly change 
the leverage mix. American Water Capital has $3.6 billion of debt outstanding at the parent, 
representing 64% of consolidated debt. However, the utility subsidiaries recognize $2.2 billion of the 
parent debt on their balance sheet as intercompany debt, thereby reducing parent company debt to 
24% of consolidated. Because the majority of the intercompany debt is being used for the utilities’ 
operations and the utilities are able to recover the debt costs in rates, narrower notching between the 
parent and its subsidiaries is warranted. 

~~~ ~ 
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High Holding Company Leverage Results in Multiple Notches 

Wider notching between the parent holding company rating and primary utility subsidiaries can occur 
when holding company debt as a percentage of total consolidated debt rises above the 25% level. 

. Many issuers that engaged in strategic activities a decade ago still struggle with this “legacy” debt, even 
if non-core businesses have been divested. 

These companies may have reduced the company’s overall business risk but the net, after-tax proceeds 
were not sufficient to eliminate parent holding company debt. In addition, some management chose 
even more credit unfriendly activities, where proceeds were used for share buybacks. 

FIGURE 5 
Illustrative Org Chart of Notching with Leverage 

FIGURE 6 

Selected Parent issuers with Multiple Notches 
Parent Debt as a % 

Unsecuredllssuer Unsecured/lssuer of Consolidated 
Parent Company Rating Primary Utility Subsidiary Rating Notching as of 12/31/10 

FortisBC Holdings Inc. Baa2 FortisBC Energy A3 2 15% 
~~ 

Puget Energy. Inc. Bal Puget Sound Energy Baa2 2 28% 

lntegrys Energy Baal Wisconsin Public Service A2 2 31% 

CMS Enerm Bal Consumers Energy Baa2 2 32% 
~ _ _  
DPL Inc Baal Dayton Power & Light A2 2 33% 

Progress Energy, Inc. Baa2 Progress Energy Carolinas I Progress Energy FLorida A3lBaal 2 33% 

IPALCO Bal (sec) Indianapolis Power & Light Baa2 (unsec) 2 45% 

ITC Holdings Baa2 multiple transmission companies A3 2 58 $6 

Duauesne Light Holdings Bal Duquesne Light Company Baa2 2 70% 

Awrage 38% 
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Additional Notching Primarily Related to Unregulated Operations 

Generally, consolidated entities with a higher business risk profile also have higher levels of debt at the 
parent. This is  mainly due to the use of significant leverage to finance unregulated investments. Also, 
several of the companies have relatively profitable unregulated businesses which were retained through 
the “Back to Basics” years. 
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FIGURE7 

Illustrative Org Chart of Notching Due to leverage and Unregulated Operations 

We observe that when unregulated business activities represent a meaningfd proportion of expected 
future operating earnings, cash flow, or investments, the parent’s rating can be notched wider from the 
primary operating subsidiaries. 

FIGURE 8 

Selected Parent Issuers With Multiple Notches and Significant Unregulated Operations 

Issuer Parent 
Unsec / Issuer Significant Utility Unregulated 

Rating Subsidiaries Business 

o p  co Parent Debt as 
Unsecl a % of Approx unreg 
Issuer Consolidated as % of 
Ratine Difference of 12131/10 ODerations 

Edison international Baa2 Southern California Edison Unregulated Generation A3 2 3% 0-20% 

OC E Energy Baal Oklahoma Gas & Electric Midstream Gas A2 2 10% 20-40% 

PNM Resources Ba2 Public Service Co of NM, Energy Marketing, Baa3 2 13% 20-40% 
TNMP Unregulated Generation 

Duke Energy, Inc. Baa2 Duke Energy Carolinas, Duke Unregulated Generation A3IBaal 2/1 17% 20-40% 
Energy Indiana. Duke Energy 
Ohio 

TECO Energy Baa3 Tampa Electric Coal Mining Baal 2 34% 20-40% 

Sernpra Energy Baal San Diego G&E, SoCalGas Pipelines, Unregulated A2 2 34% 20-40% 
Generation 

Dominion Resources Baa2 VEPCO Unreeulated Generation A3 2 59% 20-40% 

Otter Tail Corporation Bal Otter Tail Power Multi-Industrial A3 4 34% 40-60% 
~~ 

NextEra Energy, Inc. Baal Florida Power & Light Unregulated Generation, A2 2 65% 40-60% 
Renewables 

EneRy Future Holdings Corp CaaZ Oncor Electric Delivery Unregulated Generation Baa3 8 15% >60% 

Average 31% 20-40% 
~ 

*The hypothetical Baa3 unsecured ratingis based on a standard two-notch rating differential between secured and unsecured ratings 
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Energy Future Holdings (EFH), Ediion International (EIX) and NextEra Energy (NEE), are special 
cases as all have significant debt at their generation subsidiaries. For EFH, incorporating parent debt 
plus debt at Texas Competitive Electric Holdings, the merchant generation subsidiary, represents 
about 87% of consolidated debt including Oncor. In addition, EFH’s credit rating is also significantly 
wider than the Oncor T&D business due to low near- and medium-term power prices in ERCOT 
increasing credit risks. Oncor Electric Delivery Company’s senior secured rating is Baal. Oncor does 
not have a senior unsecured rating or a Long-Term Issuer Rating, but if it did, we believe it would 
have the same %notch rating differential between secured and unsecured as the rest of the utility 
sector, implying a Baa3 hypothetical senior unsecured rating. This rating is a full 8 notches higher than 
its parent, Energy Future Holdings Corp., and reflects a strong suite of ring-fence provisions designed 
to insulate Oncor from its financially distressed affiliate (and parent). 

In the case of EIX, there was approximately $1 5.4 billion of adjusted debt and lease obligations at 
12/31/2010. Of this amount, only $400 million represents debt at the EIX holding company level. 
However, the unregulated generation subsidiary, Edion Mission Energy (EME) had approximately $7.4 
billion of long-term debt and lease obligations, while Southern California Edison Company (SCE), the 
utility, had about $7.6 billion of long-term funded debt. Moody’s rates SCE’s senior unsecured debt at 
m, which is two notches above the Baa2 senior unsecured rating assigned to EIX reflecting structural 
subordination and EIX’s continuing ownership of EME. By contrast, Moody’s rates EME’s Corporate 
Family Rating at B3 and its senior unsecured debt at Caal (negative outlook). The ratings reflect the 
standalone leverage, weakened operating margins and environmental related challenges affecting this 
unregulated power company. SCE’s ability to make dividend payments to EM is constrained by state 
regulatory requirements allowing SCE to make distributions to ED( as long as the common equity 
component of SCE’s capital structure remains at or above the 48% authorized level on a 13-month 
weighted average basis. For these collective reasons, there is an unusually wide !+notch rating differential 
across the ED( family if one compares the senior unsecured rating of SCE to EMEs CFR. 

NEE has approximately $8 billion of debt outstanding at Capital Holdings, the parent’s financing 
arm, representing about 40% of consolidated debt. An additional $5 billion of debt is characterized as 
limited-recourse debt under NextEra Energy Resources, which provides financing to its unregulated 
generation investments. The combined $13 billion of debt represents approximately 65% of 
consolidated debt. Though Resources’ debt may not be directly guaranteed, much of it is tied to NEE 
and Capital Holdings in some way, either through sponsorship of the underlying projects, a guarantee 
of production tax credits on wind projects or through cash traps at projects that are tied to rating levels 
of NEE or Capital Holdings. 

~__________ 

Strong Ring-fencing provides Widest Notching Observations 

Issuer families with subsidiaries that have a strong suite of ring-fence provisions ofien have the widest 
rating differences within the corporate structure. These provisions are typically used to insulate a 
subsidiary from its parent or affiliate, such as with Oncor Electric Delivery or Baltimore Gas and 
Electric, or they can insulate a parent from a subsidiary. In some cases, there are no formal ring-fence 
provisions, but good insulation still exists, such as the case with EIX and its subsidiaries, EME and 
SCE. 

Some of the principal issues to consider when evaluation the strength of ring-fence provisions include: 

)> Corporate separateness - Do the corporate documents and governance structure provide the 
requisite elements of separateness between the ring-fenced and non-ring-fenced affdiated members 

8 OCTOBER ~ 4 . 2 ~ 1 1  SPECIAL C O M M E N T  WIDER RATING DIFFERENTIALS SEEN FOR A NUMBER OF U 5 UTILITY A N D  PARENT COMPANIES 

Page 1 19 of 471 



of the issuer families that sufficiently minimize the risk of substantive consolidation in a 
bankruptcy scenario? In the case of Oncor and EFH, the answer to this question is yes, for the 
most part. Oncor has steadily established a degree of separateness from its 80% majority parent, 
EFH. But the separateness is not pure, as Oncor still relies on EFH for certain shared services, 
primarily related to MX and accounting matters. 

Operating independence - Does the corporate governance structure provide management and 
operating independence between affiliated issuer families? Despite the lack of formal structures, 
ED( operates its EME and SCE subsidiaries on a standalone basis, with separate and distinct 
management teams, strong evidence of independence between affiliates and no evidence of 
guarantees or indirect support agreements. 

Financing restrictions - Are there covenant requirements fbr the subsidiary which limit the level of 
dividends that can be upstreamed to the parent? 

Absence of cross-guarantees and other support obligations - Does the ring-fenced entity have any 
obligations, contractual or implied, that would require it to provide credit support or other forms 
of financial assistance to the non-ring-fenced affiliated issuer entities? Has it made affirmative, 
public statements in this regard that will forestall reliance by creditors of the non-ring-fenced 
entities on the credit of the ring-fenced entity? 

Arm’s length transactions - Do the corporate governance documents require that all material 
transactions between the ring-fenced and non-ring-fenced affiliates be on an arm’s length basis? In 
the case of Dynegy, where there are structures in place calling for arm’s length business dealings, 
we ignore the ring-fence benefits because the businesses that Dynegy attempts to ring-fence are 
clearly integrated from an operational and strategic perspective. 

Minimal risk of voluntary bankruptcy filing - Do the corporate governance documents establish, 
under applicable corporate law, a process for filing voluntary petitions in bankruptcy that is based 
on the interests of the ring-knced entity and its creditors rather than those of its equity holders? 
For example in Oncor’s case, Delaware law allows the company to explicitly favor the creditors’ 
interest in considering a bankruptcy filing, allows granting a veto right to the independent director 
in deciding to file, and establishes strong protections against the potential dissolution of the ring- 
fenced limited liability company. 

)) 

)) 

)) 

)) 

)) 

~~ ~~~~ 
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Appendix A: Issuers Included in Analysis 

Corporate Family, Issuer 
Issuer or Unsecured Rating 

Allegheny Energy, Inc. Baa3 

Alliant Energy Corporation Baal 

Ameren Corporation Baa3 

American Electric Power Company, Baa2 
~~ 

Black Hills Comoration Baa3 
~~ 

Centerpoint Energy, Inc. Baa3 

Cleco Corporation Baa3 

CMS Energy Corporation Bal 

Consolidated Edison, Inc. Baal 

Constellation Energy Group, Inc. Baa3 

Dominion Resources Inc. Baa2 
~~ ~ ~ 

DPL Inc. Baal 

DTE Energy Company Baa2 

Duke Enerm Corporation Baa2 

Duquesne light Holdings, Inc. Bal  

Edison International Baa2 
~ 

Energy Future Holdings Corp.* Caa2 

Entergy Corporation Baa3 

Exelon Corporation Baal 

FirstEnergy Corp. Baa3 

Great Plains Energy Incorporated Baa3 

Hawaiian Electric Industries Baa2 

lberdrola USA Baa3 

IDACORP, Inc. Baa2 

Integrys Enerm Group, Inc. Baal 
~~ 

MidAmerican Energy Holdings Co. Baal 

NextEra Energy, Inc. Baal 

NiSource Inc. Baa3 

Northeast Utilities Baa2 
~ 

NSTAR A2 
MI Energy Inc. Ba2 

OCE Enem Corp. Baal 
~~ ~~ 

~ 

Pepo Holdings, Inc Baa3 

PG&E Corporation Baal 

Pinnacle West Capital Baa3 

PNM Resources, Inc. Ba2 

PPL Corporation Baa3 
~~ ~ 

Progress Energy, Inc. Baa2 

Public Service Enterprise Group Baa2 

~ 
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Corporate Family, Issuer 
Issuer or Unsecured Rating 

Puget Energy, Inc. B a l  

KANA Corporation Baa3 
~~ 

Sempra Energy Baal 

Southern Company (The) Baal 

TECO Energy, Inc. Baa3 

UIL Holdings Corporation Baa3 

UniSource Energy Corporation Bal 

Vectren Utility Holdings, Inc. A3 

Westar Energy, Inc. Baa3 
~~ 

Wisconsin Energy Corporation A3 

Xcel Energy Inc. Baal 

~ 
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Moody's Related Research 

Industry Outlooks: 
)> Six-Month UDdate: U.S. Redated Utilities - Stable Outlook But Financial Policy Revisions 

Increasinylv Necessary to Maintain Ratin- 'd Persistent Lower-Term Uncertaintv. July 201 1 
11340021 

Annual Outlook: U.S. Power ComDanies - Redation Provides Stabilitv As Risks Mount, January 
201 1 (1299301 

Special Comments. 
N 

>) 

US. Natural Gas Transoortation: Low Prices Pose Little Trouble for Midwest Natural Gas 
ComDanies. Mav 2011 (133445) 

U.S. Investor-Owned Utilities: Bonus DeDredauon Provides Material Near-Term Benefit For 
The Sector But Raises Lower-Term Ouesti ons, Februarv 201 1 (1310781 

Investment-Grade. Unremlated Power: Not Immune to Ratinp Pressures, November 20 10 

>> 

B 

I128385) 
U t o r y F r a m e w o  K k S - R a  tinus and Credit Oualitv for Investor-Owned Utilities, Tune 2010 
(125664) 

>) 

H Cost Recoverv Provisions Key to U.S. Investor Owned Utility Ratines and Credit 0-uality. June 
2010 (122230) 

To access any of these reports, click on the entry above. Note that these references are current as of the date of publication of 
this report and that more recent reports may be available. All research may not be available to all clients 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Friday, December 02,201 1 11:33 AM 
Dolyniuk, Karen E 
RE: Rating Agency Communications 

10/27/11, call from Tony Bettinelli (Sap): discussion/inquiry about components of $90OMM of long-term debt current 
maturities on 6/30/11 balance sheet and our plans to fund/refi those 

ll/lO/ll, voicemail message from Alan Horowitz (Moody’s): inquiring about ratings for new PNW and APS credit 
facilities, forwarded message to Dan Sarti for handling 

Will forward e-mails separately 

From: Dolyniuk, Karen E 
Sent: Friday, December 02, 2011 9:37 AM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since October 26th. This includes 
emails and phone conversations as well as any information we have provided them. Also, let me know if anything 
should be considered Confidential. 

I would like to have all communications by tomorrow, Tuesday, December 6th. 

Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 

Friday, December 02,201 1 11 :33 AM 

FW: Refinancing of PNW and APS Credit Facilities 

From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 8:21 AM 
To: 'Mitchell F. Moss' 
Subject: Refinancing of PNW and APS Credit Facilities 

Mitchell, 

Last Friday, Nov. 4th, PNW and APS closed on the refinancing of their respective $200MM and $500MM revolving credit 
facilities which would have matured in February 2012. The new facilities have a 5-year tenor and will mature in 
November 2016. We were also able to  achieve more attractive pricing with the new facilities saving us about $2MM per 
year in commitment fees. Further details are provided for in the 8-K we filed which is attached, but certainly if you have 
any questions please let me know. 

Lee 

i3+ 7 
J 

110411PNWAPS 
8-K.dWx 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, A2 85004 

Lee.Nickloy@Dinnaclewest.com 
ph:  602-250-3300 
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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 

FORM 8-K 

CURRENT REPORT 
Pursuant to Section 13 or 15(d) of the 

Securities Exchange Act of 1934 

Date of Report (Date of earliest event reported): November 4.20 1 1 

Exact Name of Registrant as Specified in 
Charter; State of Incorporation; 

Commission File Number Address and Telephone Number Identification Number 
IRS Employer 

1-8962 Pinnacle West Capital Corporation 86-05 1243 I 
(an Arizona corporation) 
400 North Fifth Street, P.O. Box 53999 
Phoenix, AZ 85072-3999 
(602) 250-1000 

1-4473 Arizona Public Service Company 
(an Arizona corporation) 
400 North Fifth Street, P.O. Box 53999 
Phoenix, AZ 85072-3999 
(602) 250-1000 

86-00 1 1 170 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the 
filing obligation of the registrant under any of the following provisions: 

3 Written communications pursuant to Rule 425 under the Securities Act (1 7 CFR 230.425) 

Soliciting material pursuant to Rule 14a-12 under the Exchange Act (1 7 CFR 240.14a-12) 

0 Pre-commencement communications pursuant to Rule 
CFR 240.14d-2(b)) 

Pre-commencement communications pursuant to Rule 
CFR 24OV13e-4(c)) 

4d-2(b) under the Exchange Act ( I  7 

3e-4(c) under the Exchange Act (1 7 

This combined Form 8-K is separately filed or furnished by Pinnacle West Capital Corporation 
and Arizona Public Service Company. Each registrant is filing or furnishing on its own behalf all of the 
information contained in this Form 8-K that relates to such registrant and, where required, its subsidiaries. 
Except as stated in the preceding sentence, neither registrant is filing or furnishing any information that 
does not relate to such registrant, and therefore makes no representation as to any such information. 
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Item 1.01. Entry into a Material Definitive Agreement. 

Item 1.02. Termination of a Material Definitive Agreement. 

Item 2.03. Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet 
Arrangement of a Registrant. 

Pinnacle West Capital Corporation (“Pinnacle West’? Facility 

On November 4, 201 1 ,  Pinnacle West entered into a five-year unsecured revolving credit facility 
with Barclays Bank PLC, as Agent and Issuing Bank, The Royal Bank of Scotland plc and Wells Fargo 
Bank, National Association, as Co-Syndication Agents and Issuing Banks, Rank of America, N.A. and 
Credit Suisse AG, Cayman Islands Branch, as Co-Documentation Agents, and the lender parties thereto, 
allowing Pinnacle West to borrow, repay and reborrow, from time to time, up to $200 million through 
November 4, 2016. On November 4, 201 1, Pinnacle West terminated its prior $200 million unsecured 
revolving credit facility with Bank of America, N.A., as Agent and Issuing Bank, Wells Fargo Bank, 
National Association, as Co-Syndication Agent and Issuing Bank, Barclays Capital and Credit Suisse, 
Cayman Islands Branch, as Co-Syndication Agents, and the lender parties thereto, which was replaced by 
the new facility. The prior credit facility would have expired on February 12, 2013. Pinnacle West will 
use the new facility for general corporate purposes, including as a standby facility to support commercial 
paper issuances. The facility can also be used for letters of credit. 

Borrowings under the facility will bear interest based on Pinnacle West’s then-current senior 
unsecured debt ratings or, if no senior unsecured debt is outstanding at the time of determination, the 
rating for Pinnacle West’s bank credit facilities. 

Borrowings under the facility are conditioned on Pinnacle West’s ability to make certain 
representations at the time each borrowing is made, except for representations concerning no material 
adverse effect and certain litigation matters, which were made only at the time the facility was entered 
into. The facility includes customary covenants, including requirements that Pinnacle West maintain 
ownership of a specified percentage of the outstanding capital stock of Arizona Public Service Company 
(“APS”), maintain a consolidated debt-to-capitalization ratio no greater than a prescribed level and 
comply with certain lien restrictions. The facility also includes customary events of default, including a 
cross default provision and a change of control provision. If an event of default occurs, lenders holding a 
specified percentage of the commitments, or the agent with such lenders’ consent, may terminate the 
obligations of the lenders to make loans under the facility and the obligations of the issuing banks to issue 
letters of credit and may declare the obligations outstanding under the facility to be due and payable, 

Pinnacle West and its affiliates maintain normal banking and other relationships with the agents 
and various other lenders in the new facility and/or their affiliates and in the prior $200 million credit 
facility that has been terminated. 

APS Facility 

On November 4, 2011, APS entered into a five-year unsecured revolving credit facility with 
Barclays Bank PLC, as Agent and Issuing Bank, The Royal Bank of Scotland plc and Wells Fargo Bank, 
National Association, as Co-Syndication Agents and Issuing Banks, Bank of America, N.A. and Credit 
Suisse AG, Cayman Islands Branch, as Co-Documentation Agents, and the lender parties thereto, 
allowing APS to borrow, repay and reborrow, from time to time, up to $500 million through November 4, 
201 6. On November 4, 201 1, APS terminated its prior $500 million unsecured revolving credit facility 
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with Wells Fargo Bank, National Association, as Agent and Issuing Bank, Bank of America, N.A., as Co- 
Syndication Agent and Issuing Bank, Barclays Capital and Credit Suisse, Cayman Islands Branch, as Co- 
Syndication Agents, and the lender parties thereto, which was replaced by the new facility. The prior 
credit facility would have expired on February 12, 2013. APS will use the new facility for general 
corporate purposes, including as a standby facility to support commercial paper issuances. The facility 
can also be used for letters of credit. 

Borrowings under the facility will bear interest based on APS’s then-current senior unsecured 
debt ratings. 

Borrowings under the facility are conditioned on A P S ’ s  ability to make certain representations at 
the time each borrowing is made, except for representations concerning no material adverse effect and 
certain litigation matters, which were made only at the time the facility was entered into. The facility 
includes customary covenants, including that APS maintain a consolidated debt-to-capitalization ratio no 
greater than a prescribed level and comply with certain lien restrictions. The facility also includes 
customary events of default, including a cross default provision and a change of control provision relating 
to Pinnacle West, the parent company of A P S .  If an event of default occurs, lenders holding a specified 
percentage of the commitments, or the agent with such lenders’ consent, may terminate the obligations of 
the lenders to make loans under the facility and the obligations of the issuing banks to issue letters of 
credit and may declare the obligations outstanding under the facility to be due and payable. 

APS and its affiliates maintain normal banking and other relationships with the agents and 
various other lenders in the new facility and/or their affiliates and in the prior $500 million credit facility 
that has been terminated. 

Item 7.01. Regulation FD Disclosure. 

Investor and Analyst Meeting 

Pinnacle West is participating in the Edison Electric Institute Financial Conference on November 
6,20 11 through November 9,201 1. We will be meeting with members of the investment community 
during the conference and we will be utilizing slide handouts during those meetings. Copies of the 
handouts are attached hereto as Exhibit 99.1. 

Item 9.01. Financial Statements and Exhibits. 

(d) Exhibits 

Exhibit 
No. Registrant(s) Description 

99.1 Pinnacle West Pinnacle West handouts for use at the Edison Electric Institute 
APS Financial Conference. 
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, each registrant has duly 
caused this report to be sibmed on its behalf by the undersigned hereunto duly authorized. 

PINNACLE WEST CAPITAL CORPORATION 
(Registrant) 

Dated: November 4,20 1 1 

Dated: November 4, 20 1 1 

By: /s/ James R. Hatfield 
James R. Hatfield 
Senior Vice President and Chief Financial 
Officer 

ARIZONA PUBLIC SERVICE COMPANY 
(Registrant) 

By: /s/ James R. Hatfield 
James R. Hatfield 
Senior Vice President and Chief Financial 
Officer 
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Dolyniuk, Karen E 

From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Friday, December 02,201 1 11 :34 AM 
Dolyniuk, Karen E 
FW: Refinancing of PNW and APS Credit Facilities 

From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 8:22 AM 
To: 'Philip.Smyth@fitchratings.com' 
Subject: Refinancing of PNW and APS Credit Facilities 

Phil, 

Last Friday, Nov. 4th, PNW and APS closed on the refinancing of their respective $200MM and $500MM revolving credit 
facilities which would have matured in February 2012. The new facilities have a 5-year tenor and will mature in 
November 2016. We were also able to achieve more attractive pricing with the new facilities saving us about $2MM per 
year in commitment fees. Further details are provided for in the 8-K we filed which is  attached, but certainly if you have 
any questions please let me know. 

Lee 

110411 PNW APS 
8-K.doa 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 
ph: 602-250-3300 
Lee.Nickloy@Dinnaclewest.com 

I 
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I Dolyniuk, Karen E 

From: Nickloy. Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 

Friday, December 02, 201 1 11 :33 AM 

FW: Refinancing of PNW and APS Credit Facilities 

From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 8:22 AM 
To: 'Bettinelli, Antonio' 
Subject: Refinancing of PNW and APS Credit Facilities 

Last Friday, Nov. 4th, PNW and APS closed on the refinancing of their respective $200MM and SSOOMM revolving credit 
facilities which would have matured in February 2012. The new facilities have a 5-year tenor and will mature in 
November 2016. We were also able to achieve more attractive pricing with the new facilities saving us about $2MM per 
year in commitment fees. Further details are provided for in the 8-K we filed which is  attached, but certainly if you have 
any questions please let me know. 

Lee 

I 

110411 PNW APS 
8-K.dw~ 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nickloy@pinnaclewest.com 

~ 

ph: 602-250-3300 
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From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Friday, December 02,201 1 1 1 :34 AM 
Dolyniuk, Karen E 
FW: Refinancing of PNW and APS Credit Facilities 

From: MOSS, Mitchell ~mallto:Mitchell.Moss@moodvs.com~ 
Sent: Thursday, November 10, 2011 8:29 AM 
To: Nickloy, Lee R 
Subject: RE: Refinancing of PNW and APS Credit Facilities 

Thanks Lee 

From: Lee.Nicklov@PinnacleWest.com [maiIto:Lee.Nicklov@PinnacleWest.com~ 
Sent: Thursday, November 10, 2011 10:21 AM 
To: Moss, Mitchell 
Subject: Refinancing of PNW and APS Credit Facilities 

Mitchell, 

Last Friday, Nov. 4'h, PNW and APS closed on the refinancing of their respective $2OOMM and $500MM revolving credit facilities 
which would have matured in February 2012. The new facilities have a 5-year tenor and will mature in November 2016. We were 
also able t o  achieve more attractive pricing wi th the new facilities saving us about $2MM per year in commitment fees. Further 
details are provided for in the 8-K we filed which i s  attached, but certainly if you have any questions please let me know. 

Lee 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee. N icklov@pin n aclewest .corn 
ph: 602-250-3300 
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Dolyniuk, Karen E 
From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 

Friday, December 02,201 1 1134 AM 

FW: Refinancing of PNW and APS Credit Facilities 

- _ - - -  Original Message----- 
From: Philip.SmvthPfitchratinas.com rmailto:Philip.Smvth@fitchratin~s.com~ 
Sent: Thursday, November 10, 2011 8:35 AM 
To :  Nickloy, Lee R 
Subject: Re: Refinancing of PNW and APS Credit Facilities 

Thanks, Lee! 

I hope you had a good E E I .  
for PNW and APS at your convenience. 

Please be kind enough to send me the respective credit agreements 

Best Regards, 

Phil 

Philip W. Smyth, CFA 
Senior Director 
Fitch Ratings 

From: 

To : 

Date : 

Subject: 

tLee.NickloyPPinnacleWest.com> 

tPhilip.Smyth@fitchratings.corn> 

11/10 /2@11 10:22 AM 

Refinancing of PNW and APS Credit Facilities 

Phil, 

Last Friday, Nov. 4th, PNW and APS closed on the refinancing of their respective $200MM and 
$s00MM revolving credit facilities which would have matured in February 2012. 
facilities have a 5-year tenor and will mature in November 2016. 
achieve more attractive pricing with the new facilities saving us about $2MM per year in 
commitment fees, 
certainly if you have any questions please let me know. 

The new 
We were also able to 

Further details are provided for in the 8 - K  we filed which is attached, but 

Lee 
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L e e  R. N i c k l o y  
V i c e  P r e s i d e n t  and T r e a s u r e r  
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 N o r t h  5th  S t r e e t ,  MS 9040 
P h o e n i x ,  AZ 8 5 0 0 4  

Lee.Nickloy@pinnaclewest.com ' 

ph: 6 0 2 - 2 5 0 - 3 3 0 0  
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Dolyniuk, Karen E 

From: Nicltloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: 
Attachments: 

Friday, December 02,201 1 11 :34 AM 

FW: Refinancing of PNW and APS Credit Facilities 
EXECUTION COPY - PNW Credit Agreementpdf; EXECUTION COPY - APS Credit 
Agreement .pdf 

- - - - -  O r i g i n a l  Message----- 
From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 10:22 AM 
To: 'Philip.Smyth@fitchratings.com' 
Subject: RE: Ref inancing o f  PNW and APS Cred i t  F a c i l i t i e s  

P h i l  , 

I was only  i n  over t h e  weekend f o r  t h e  Treasurers Meeting and meetings w i t h  some bankers so 
i t  was a b r i e f  E E I  f o r  me, bu t  g lad  I had a chance t o  say h e l l o .  

The c r e d i t  agreements are attached. 

Lee 

_ _ _ * _  O r i g i n a l  Message----- 
From: Philip.SmythWitchratings.com rmailto:Philip.Smyth@fitchratings.coml 
Sent: Thursday, November 10, 2011 8:35 AM 
To: Nickloy, Lee R 
Subject: Re: Ref inancing o f  PNW and APS C r e d i t  F a c i l i t i e s  

Thanks, Lee! 

I hope you had a good E E I .  
f o r  PNW and APS a t  your convenience. 

Please be k ind  enough t o  send me t h e  respect ive c r e d i t  agreements 

Best Regards, 

P h i l  

P h i l i p  W.  Smyth, CFA 
Senior D i r e c t o r  
F i t c h  Ratings 
212 908 0531 

From : tLee.Nickloy@PinnacleWest.com> 

To : tPhilip.Smyth@-fitchratings,com> 
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Date: 11/18/2811 10:22 AM 

Subject :  Ref inancing o f  PNW and APS Cred i t  F a c i l i t i e s  

Ph i l ,  

Last Friday, Nov. 4th, PNW and APS closed on the  re f i nanc ing  o f  t h e i r  respec t ive  $200MM and 
$500MM r e v o l v i n g  c r e d i t  f a c i l i t i e s  which would have matured i n  February 2012. 
f a c i l i t i e s  have a 5-year teno r  and w i l l  mature i n  November 2016. 
achieve more a t t r a c t i v e  p r i c i n g  w i t h  t h e  new f a c i l i t i e s  sav ing us about $2MM per year i n  
commitment fees.  
c e r t a i n l y  if you have any quest ions please l e t  me know. 

The new 
We were a l so  able t o  

Fur ther  d e t a i l s  a re  provided fo r  i n  t h e  8-K we f i l e d  which is attached, but  

Lee 

Lee R .  N ick loy  
Vice Pres ident  and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 Nor th 5 t h  Street, MS 9040 
Phoenix, A2 85004 

Lee.Nickloy@uinnaclewest.com 
ph: 602-250-3300 
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EXECUTION COPY 

U.S. $200,000,000 
FIVE-YEAR CREDIT AGREEMENT 

Dated as of November 4,201 1 

among 

PINNACLE WEST CAPITAL CORPORATION, 
- as Borrower, 

THE LENDERS PARTY HERETO, 

BARCLAYS BANK PLC, 
- as Anent and Issuing Bank, 

THE ROYAL BANK OF SCOTLAND plc 
and 

WELLS FARGO BANK, NATIONAL ASSOCIATION, 
- as Co-Syndication Agents, 

THE ROYAL BANK OF SCOTLAND plc 
and 

WELLS FARGO BANK, NATIONAL ASSOCIATION, 
- as Issuing Banks, 

BANK OF AMERICA, N.A. 
and 

CREDIT SUISSE AG, CAYMAN ISLANDS BRANCH, 
- as Co-Documentation Agents, 

BARCLAYS CAPITAL 
RBS SECURITIES INC. 

WELLS FARGO SECURITIES, LLC 
MERRILL LYNCH, PIERCE, FENNER & SMITH INCORPORATED 

and 
CREDIT SUISSE SECURITIES (USA) LLC, 

--- as Joint Lead Arrangers 

and 

BARCLAYS CAPITAL 
RBS SECURITIES INC. 

and 
WELLS FARGO SECURITIES, LLC, 

as Joint Book Runners 

CHI 6300058v.4 
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FIVE-YEAR CREDIT AGREEMENT 

Dated as of November 4,20 1 1 

PINNACLE WEST CAPITAL CORPORATION, an Arizona corporation (the 
“Borrower”), the banks, financial institutions and other institutional lenders (the “Initial 
Lenders”) and initial issuing banks (the “Initial Issuin~ Banks”) listed on the signature pages 
hereof, the other Lenders (as hereinafter defined), BARCLAYS BANK PLC, as Agent for the 
Lenders (as hereinafter defined), THE ROYAL, BANK OF SCOTLAND pic and WELLS 
FARGO BANK, NATIONAL ASSOCIATION, as Co-Syndication Agents and BANK OF 

Documentation Agents, agree as follows: 
AMERICA, N.A. and CREDIT SUISSE AG, CAYMAN ISLANDS BRANCH, a~ CO- 

The Borrower has requested that the Lenders provide a revolving credit facility for the 
purposes set forth herein, and the Lenders are willing to do so on the terms and conditions set 
forth herein. 

In consideration of the mutual covenants and agreements herein contained, the parties 
hereto covenant and agree as follows: 

ARTICLE I 

DEFINITIONS AND ACCOUNTING TERMS 

Section 1.01 Certain Defined Terms. As used in this Agreement, the following terms 
shall have the following meanings: 

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Agent. 

“Advance” means a Revolving Advance or a Swingline Advance. 

“Affected Lender” means any Lender, as reasonably determined by the Agent or if the 
Agent is the Affected Lender, by the Required Lenders, that (a) has failed to (i) fund all or any 
portion of any Revolving Advance within three (3) Business Days of the date such Revolving 
Advances were required to be funded hereunder unless such Lender notifies the Agent and the 
Borrower in writing that such failure is the result of such Lender’s determination that one or 
more conditions precedent to funding (each of which conditions precedent, together with any 
applicable default, shall be specifically identified in writing) has not been satisfied, or (ii) pay to 
the Agent, any Issuing Bank, the Swingline Lender, if any, or any other Lender any other amount 
required to be paid by it hereunder (including in respect of its participation in Letters of Credit 
and funding obligations in respect of Swingline Advances) within three (3) Business Days of the 
date when due, (b) has notified the Borrower, the Agent, any Issuing Bank or any Lender in 
writing of its intention not to fbnd any Revolving Advance or any of its other fbnding obligations 
under this Agreement, (c) has failed, within three Business Days after written request by the 
Agent, or if the Agent is the Affected Lender, by the Required Lenders, to confirm that it will 
comply with the terms of this Agreement relating to its obligations to fimd prospective 

Page 144 of 471 



Revolving Advances and other fhding obligations under this Agreement or (d) shall (or whose 
parent company shall) generally not pay its debts as such debts become due, or shall admit in 
writing its inability to pay its debts generally, or shall make a general assignment for the benefit 
of creditors; or shall have had any proceeding instituted by or against such Lender (or its parent 
company) seeking to adjudicate it as bankrupt or insolvent, or seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking the 
entry of an order for relief or the appointment of a receiver, trustee, administrator, assignee for 
the benefit of creditors or similar Person charged with reorganization or liquidation of its 
business or custodian for it or for any substantial part of its property and, in the case of any such 
proceeding instituted against it (but not instituted by it), either such proceeding shall remain 
undismissed or unstayed for a period of 30 days, or any of the actions sought in such proceeding 
(including, without limitation, the entry of an order for relief against, or the appointment of a 
receiver, trustee, administrator, assignee for the benefit of creditors or similar Person charged 
with reorganization or liquidation of its business or custodian for, it or for any substantial part of 
its property) shall occur, or shall take (or whose parent company shall take) any corporate action 
to authorize any of the actions set forth above in this subsection (e), provided that a Lender shall 
not be deemed to be an Affected Lender solely by virtue of the ownership or acquisition of any 
equity interest in any Lender or any Person that directly or indirectly controls such Lender by a 
Governmental Authority or an instrumentality thereof. 

“Affiliate” means, as to any Person, any other Person that, directly or indirectly, controls, 
is controlled by or is under common control with such Person or is a director or officer of such 
Person. For purposes of this definition, the term “control” (including the terms “controlling”, 
“controlled by” and “under common control with”) of a Person means the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of Voting Stock, by contract or otherwise. 

“Anent” means Barclays Bank in its capacity as administrative agent under any of the 
Loan Documents, or any successor administrative agent. 

“Agent’s Account” means the account of the Agent designated on Schedule 8.02 under 
the heading “Agent’s Account” or such other account as the Agent may designate to the Lenders 
and the Borrower from time to time. 

“Agent’s Office” means the Agent’s address and, as appropriate, the Agent’s Account, or 
such other address or account as the Agent may from time to time notify to the Borrower and the 
Lenders. 

‘‘Amticable Lending Office” means, with respect to each Lender, such Lender’s 
Domestic Lending Office in the case of a Base Rate Advance and such Lender’s Eurodollar 
Lending Office in the case of a Eurodollar Rate Advance. 
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“Applicable Rate” means, &om time to time, the following percentages per annum 
determined by reference to the Public Debt Rating as set forth below: 

Public Debt Rating Eurodollar Rate Base Rate 
S&PMoOdy’s Advances Advances Commitment Fee 

Level 1 

Level 3 
< Level 2 but 1 
BBBDaa2 1.500% 0.500% 0.225% 

Level 5 
< Level 4 but Z 
BB+/Bal 2.000% 1 .OW% 0.375% 
Level 6 
< Level 5 2.250% 1.250% 0.500% 

“Approved Fund” means any Fund that is administered or managed by (a) a Lender, 
(b) an Affiliate of a Lender or (c) an entity or an Affiliate of any entity that administers or 
manages a Lender. 

“APS” - means Arizona Public Service Company, an Arizona corporation. 

“Arranners” means, collectively, Barclays Capital, the investment banking division of 
Barclays Bank PLC, RBS Securities Inc., Wells Fargo Securities, LLC, Merrill Lynch, Pierce, 
Fenner & Smith Incorporated, and Credit Suisse Securities (USA) LLC. 

‘‘Assignment and Assumption” means an assignment and assumption entered into by a 
Lender and an Eligible Assignee, and accepted by the Agent, in substantially the form of 
Exhibit C hereto. 

“Assuming Lender” has the meaning specified in Section 2.18(d). 

“Assumption Agreement” has the meaning specified in Section 2.18(d)(ii). 

“Authorized Officer” means the chairman of the board, chief executive officer, chief 
operating officer, chief financial officer, chief accounting officer, president, any vice president, 
treasurer, controller or any assistant treasurer of the Borrower. 

“Available Amount” of any Letter of Credit means, at any time, the maximum amount 
available to be drawn under such Letter of Credit at such time (assuming compliance at such 
time with all conditions to drawing). 

“Barclavs Bank” means Barclays Bank PLC. 
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“Base Rate” means for any day a fluctuating rate per annum equal to the highest of: 

(a) the rate of interest in effect for such day as publicly announced from time 
to time by the Agent as its “prime rate”; 

(b) the Federal Funds Rate plus 0.50%; and 

(c) an amount equal to (i) the Eurodollar Rate for a one month Interest Period 
on such day (or if such day is not a Business Day, the immediately preceding Business 
Day) plus (ii) 1%. 

“Prime rate” means the rate of interest in effect for such day as publicly 
announced from time to time by the Agent as its “prime rate.” The “prime rate” is a rate 
set by the Agent based upon various factors including the Agent’s costs and desired 
return, general economic conditions and other factors, and is used as a reference point for 
pricing some loans, which may be priced at, above, or below such announced rate. Any 
change in the “prime rate” announced by the Agent shall take effect at the opening of 
business on the day specified in the public announcement of such change. 

“Base Rate Advance” means a Revolving Advance that bears interest as provided in 
Section 2.07(a)(i). 

“Borrower” has the meaning given to such term in the introductory paragraph hereof. 

“Borrower Information” has the meaning specified in Section 8.08. 

“Borrowing” means (a) a borrowing consisting of simultaneous Revolving Advances of 
the same Type made by each of the Lenders pursuant to Section 2.01(a) or (b) Swingline 
Advances. 

“Business Day” means a day of the year on which banks are not required or authorized by 
Law to close in New York City or Phoenix, Arizona and, if the applicable Business Day relates 
to any Advance in which interest is calculated by reference to the Eurodollar Rate, on which 
dealings are carried on in the London interbank market. 

“Capital Lease Oblipations” means as to any Person, the obligations of such Person to 
pay rent or other amounts under a lease of (or other agreement conveying the right to use) real 
and/or personal property, which obligations are required to be classified and accounted for as a 
capital lease on the balance sheet of such Person under GAAP and, for the purposes of this 
Agreement, the amount of such obligations shall be the capitalized amount thereof, determined 
in accordance with GAAP. 

“Change in Law” means the occurrence, after the date of this Agreement, of any of the 
following: (a) the adoption of any Law, (b) any change in any Law or in the administration, 
interpretation or application thereof by any Governmental Authority or (c) the making or 
issuance of any request, guideline or directive (whether or not having the force of law) by any 
Governmental Authority; provided, however, that notwithstanding anything herein to the 
contrary, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, 
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rules, guidelines, requirements and directives thereunder, issued in connection therewith or in 
implementation thereof, and (ii) all requests, rules, guidelines, requirements and directives 
promulgated by the Bank for International Settlements, the Basel Committee on Banking 
Supervision (or any successor or similar authority) or the United States or foreign regulatory 
authorities, in each case pursuant to Basel 111, shall in each case be deemed to a “Change in Law” 
regardless of the date enacted, adopted, issued or implemented. 

“Commitment” means a Revolving Credit Commitment or a Letter of Credit 
Commitment. 

“Commitment Date” has the meaning specified in Section 2.18(b). 

“Commitment Increase” has the meaning specified in Section 2.18(a). 

“Consolidated” refers to the consolidation of accounts in accordance with G M .  

“Consolidated Indebtedness” means, at any date, the Indebtedness of the Borrower and its 
Consolidated Subsidiaries determined on a Consolidated basis as of such date; provided, 
however, that so long as the creditors of the VIE Lessor Trusts have no recourse to the assets of 
A P S ,  “Consolidated Indebtedness” shall not include any Indebtedness or other obligations of the 
VIE Lessor Trusts. 

“Consolidated Net Worth” means, at any date, the sum as of such date of (a) the par value 
(or value stated on the books of the Borrower) of all classes of capital stock of the Borrower and 
its Subsidiaries, excluding the Borrower’s capital stock owned by the Borrower andor its 
Subsidiaries, pZus (or minus in the case of a surplus deficit) (b) the amount of the Consolidated 
surplus, whether capital or earned, of the Borrower, determined in accordance with GAAP as of 
the end of the most recent calendar month (excluding the effect on the Borrower’s accumulated 
other comprehensive income/loss of the ongoing application of Accounting Standards 
Codification Topic 81 5) .  

“Consolidated Subsidiarv” means, at any date, any Subsidiary or other entity the accounts 
of which would be Consolidated with those of the Borrower on its Consolidated financial 
statements if such financial statements were prepared as of such date; provided that in no event 
will Consolidated Subsidiaries include the VIE Lessor Trusts. 

“Convert”, “Conversion” and “Converted” each refers to a conversion of Revolving 
Advances of one Type into Revolving Advances of the other Type pursuant to Section 2.08, 
Section 2.09 or Section 2.12. 

“Credit Extension” means each of the following: (a) a Borrowing and (b) the issuance of 
a Letter of Credit. 

“Debtor Relief Laws” means the Bankruptcy Code of the United States of America, and 
all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, 
moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief 
Laws of the United States of America or other applicable jurisdictions from time to time in effect 
and affecting the rights of creditors generally. 
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“Default” means any Event of Dehult or any event that would constitute an Event of 
Default but for the requirement that notice be given or time elapse or both. 

“Dollars” or “$” means dollars of the United States of America. 

“Domestic Lending Office” means, with respect to any Lender, the office of such Lender 
described as such in such Lender’s Administrative Questionnaire, or such other office or offices 
as a Lender may h m  time to time notify the Borrower and the Agent. 

“Effective Date” has the meaning specified in Section 3.0 1. 

“Eligible Assirnee” means any Person that meets the requirements to be an assignee 
under Section 8.07(b)(iii), (v) and (vi) (subject to such consents, if any, as may be required under 
Section 8.07(b)(iii)). 

“Environmental Action” means any action, suit, demand, demand letter, claim, notice of 
non-compliance or violation, notice of liability or potential liability, investigation, proceeding, 
consent order or consent agreement relating in any way to any Environmental Law, 
Environmental Permit or Hazardous Materials or arising fkom alleged injury or threat of injury to 
health, safety or the environment and relating to any Environmental Law, including, without 
limitation, (a) by any Governmental Authority for enforcement, cleanup, removal, response, 
remedial or other actions or damages and (b) by any Governmental Authority or any third party 
for damages, contribution, indemnification, cost recovery, compensation or injunctive relief. 

“Environmental Law” means any federal, state, local or foreign statute, law, ordinance, 
rule, regulation, code, order, judgment, decree or judicial or agency interpretation, policy or 
guidance relating to pollution or protection of the environment, natural resources or, to the extent 
relating to exposure to Hazardous Materials, human health or safety, including, without 
limitation, those relating to the use, handling, transportation, treatment, storage, disposal, release 
or discharge of Hazardous Materials. 

“Environmental Permit” means any permit, approval, identification number, license or 
other authorization required under any Environmental Law. 

“ERISA” means the Employee Retirement Income Security Act of 1974. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) under 
common control with the Borrower within the meaning of Section 414(b) or (c) of the Internal 
Revenue Code (and Sections 414(m) and (0) of the Internal Revenue Code for purposes of 
provisions relating to Section 412 of the Internal Revenue Code). 

“ERISA Event” means (a) a Reportable Event with respect to a Pension Plan; (b) a 
withdrawal by the Borrower or any ERISA Affiliate fkom a Pension Plan subject to Section 4063 
of ERISA during a plan year in which it was a substantial employer (as defined in 
Section 4001(a)(2) of ERISA) or a cessation of operations that is treated as such a withdrawal 
under Section 4062(e) of ERISA; (c) a complete or partial withdrawal by the Borrower or any 
ERISA Affiliate from a Multiemployer Plan or notification that a Multiemployer Plan is in 
reorganization; (d) the filing of a notice of intent to terminate, the treatment of a Plan amendment 
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as a termination under Section 4041 or 4041A of ERISA, or the commencement of proceedings 
by the PBGC to terminate a Pension Plan or Multiemployer Plan; (e) an event or condition which 
constitutes grounds under Section 4042 of ERISA for the termination of, or the appointment of a 
trustee to administer, any Pension Plan or Multiemployer Plan; or (0 the imposition of any 
liability under Title IV of ERISA, other than for PBGC premiums due but not delinquent under 
Section 4007 of ERISA, upon the Borrower or any ERISA Affiliate. 

“Eurodollar Lending Office” means, with respect to any Lender, the office of such 
Lender described as such in such Lender’s Administrative Questionnaire, or such other office or 
offices as a Lender may from time to time notify the Borrower and the Agent. 

“Eurodollar Rate” means: 

(a) for any Interest Period with respect to a Eurodollar Rate Advance, the rate per 
annum equal to the British Bankers Association LIBOR Rate (“BBA LIBOR”), as published by 
Reuters (or other commercially available source providing quotations of BBA LIBOR as 
designated by the Agent from time to time) at approximately 11 :00 a.m., London time, two 
Business Days prior to the commencement of such Interest Period, for Dollar deposits (for 
delivery on the fvst day of such Interest Period) with a term equivalent to such Interest Period. 
If such rate is not available at such time for any reason, then the “Eurodollar Rate” for such 
Interest Period shall be the rate per annum determined by the Agent to be the rate at which 
deposits in dollars for delivery on the first day of such Interest Period in same day funds in the 
approximate amount of the Eurodollar Rate Advance being made, continued or converted by the 
Agent and with a term equivalent to such Interest Period would be offered by the Agent to major 
banks in the London interbank eurodollar market at their request at approximately 11:OO a.m. 
(London time) two Business Days prior to the commencement of such Interest Period; and 

(b) for any interest rate calculation with respect to a Base Rate Advance, the rate per 
annum equal to (i) BBA LIBOR, at approximately 11:OO a.m. two Business Days prior to, 
London time on the date of determination (provided that if such day is not a Business Day in 
London, the next preceding Business Day in London) for Dollar deposits being delivered in the 
London interbank market for a term of one month commencing that day or (ii) if such published 
rate is not available at such time for any reason, the rate determined by the Agent to be the rate at 
which deposits in Dollars for delivery on the date of determination in same day funds in the 
approximate amount of the Base Rate Advance being made, continued or converted by the Agent 
and with a term equal to one month would be offered by the Agent’s London Branch to major 
banks in the London interbank Eurodollar market at their request at the date and time of 
determination. 

“Eurodollar Rate Advance” means a Revolving Advance that bears interest at a rate 
based on the Eurodollar Rate (other than a Base Rate Advance bearing interest at a rate based on 
the Eurodollar Rate). 

“Events of Default” has the meaning specified in Section 6.01. 

“Excluded Taxes” means, with respect to the Agent, any Lender, any Issuing Bank or any 
other recipient of any payment to be made by or on account of any obligation of the Borrower 
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hereunder, (a) taxes imposed on or measured by its overall net income (however denominated), 
and franchise taxes imposed on it (in lieu of net income taxes), by the United States of America 
or the jurisdiction (or any political subdivision thereof) under the Laws of which such recipient is 
organized or does business or in which its principal office is located or, in the case of any 
Lender, in which its Applicable Lending Office is located, (b) any branch profits taxes imposed 
by the United States of America or any similar tax imposed by any other jurisdiction in which 
the Borrower is located, (c) any backup withholding tax that is required by the Internal Revenue 
Code to be withheld from amounts payable to a Lender that has failed to comply with clause (A) 
of Section 2.14(e)(ii), (d) in the case of a Foreign Lender (other than as agreed to between any 
assignee and the Borrower pursuant to a request by the Borrower under Section 2.20), any 
United States of America withholding tax that (i) is required to be imposed on amounts payable 
to such Foreign Lender pursuant to the Laws in force at the time such Foreign Lender becomes a 
party hereto (or designates a new Applicable Lending Office) or (ii) is attributable to such 
Foreign Lender’s failure or inability (other than as a result of a Change in Law) to comply with 
clause (B) of Section 2.14(e)(ii), except to the extent that such Foreign Lender (or its assignor, if 
any) was entitled, at the time of designation of a new Applicable Lending Ofice (or assignment), 
to receive additional amounts fiom the Borrower with respect to such withholding tax pursuant 
to Section 2.14(a)(i) or (ii) and (v) any United States withholding tax imposed by FATCA. 

“FATCA” means Section 1471 through 1474 of the Internal Revenue Code, as of the date 
of this Agreement, and any regulations or official interpretations thereof. 

“Federal Funds Rate” means, for any day, the rate per annum equal to the weighted 
average of the rates on overnight federal fhds transactions with members of the Federal Reserve 
System arranged by federal f h d s  brokers on such day, as published by the Federal Reserve Bank 
of New York on the Business Day next succeeding such day; provided that (a) if such day is not 
a Business Day, the Federal Funds Rate for such day shall be such rate on such transactions on 
the next preceding Business Day as so published on the next succeeding Business Day, (b) if no 
such rate is so published on such next succeeding Business Day, the Federal Funds Rate for such 
day shall be the average rate (rounded upward, if necessary, to a whole multiple of 1/100 of 1%) 
charged to the Agent on such day on such transactions as determined by the Agent, and (c) solely 
for purposes for determining the Money Market Rate, any such other publication or means of 
determining the rate for federal funds as agreed to between the Borrower and Swingline Lender. 

“Fee Letters” means (a) each of the following letters to the Borrower dated October 11, 
201 1 : (i) the letter from Barclays Capital, RBS Securities Inc. and Wells Fargo Securities, LLC, 
(ii) the letter fiom Merrill Lynch, Pierce, Fenner & Smith Incorporated and Credit Suisse 
Securities (USA) LLC, and (iii) the agent fee letter from Barclays Bank PLC, as Agent, each 
relating to certain fees payable by the Borrower to such parties in respect of the transactions 
contemplated by this Agreement and (b) any letter between the Borrower and any Issuing Bank 
other than an Initial Issuing Bank relating to certain fees payable to such Issuing Bank in its 
capacity as such, each as amended, modified, restated or supplemented from time to time. 

“Foreign Lender” means any Lender that is organized under the Laws of a jurisdiction 
other than that in which the Borrower is resident for tax purposes (including such a Lender when 
acting in the capacity of an Issuing Bank or a Swingline Lender). For purposes of this definition, 
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the United States of America, each State thereof and the District of Columbia shall be deemed to 
constitute a single jurisdiction. 

“Four Corners Acauisition” means the acquisition by APS fiom Southern California 
Edison Company (‘‘m’) of SCE’s interests in Units 4 and 5 of the Four Comers Power Plant 
near Farmington, New Mexido, pursuant to the Purchase and Sale Agreement, dated as of 
November 8,2010, by and between SCE and APS. 

‘‘m means any Person (other than a natural person) that is (or will be) engaged in 
making, purchasing, holding or otherwise investing in commercial loans and similar extensions 
of credit in the ordinary course of its business. 

“GAAP” has the meaning specified in Section 1.03. 

“Governmental Authorityl’ means the government of the United States of America or any 
other nation, or of any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government (including any supra-national bodies such as the European Union or 
the European Central Bank). 

“Guarantee” means as to any Person, any obligation, contingent or otherwise, of such 
Person directly or indirectly guaranteeing any Indebtedness of any other Person or in any manner 
providing for the payment of any Indebtedness of any other Person or otherwise protecting the 
holder of such Indebtedness against loss (whether by virtue of partnership arrangements, 
agreements to keep well, to purchase assets, goods, securities or services, or to take-or-pay or 
otherwise), provided that the term “Guarantee” shall not include endorsements for collection or 
deposit in the ordinary course of business. The term “Guarantee” used as a verb has a 
corresponding meaning. 

“Hazardous Materials” means (a) petroleum and petroleum products, byproducts or 
breakdown products, radioactive materials, asbestos-containing materials, polychlorinated 
biphenyls and radon gas and (b) any other chemicals, materials or substances designated, 
classified or regulated as hazardous or toxic or as a pollutant or contaminant under any 
Environmental Law. 

“Hedge Agreement” means any interest rate swap, cap or collar agreement, interest rate 
future or option contract, currency swap agreement, currency future or option contract, 
commodity future or option contract, commodity forward contract or other similar agreement. 

“Increase Date” has the meaning specified in Section 2.18(a). 

“Increasing Lender” has the meaning specified in Section 2.18(b). 
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payable (other than for borrowed money) arising in, and accrued expenses incurred in, the 
ordinary course of business of such Person so long as such trade accounts payable are paid 
within 180 days (unless subject to a good faith dispute) of the date incurred; (c) all Indebtedness 
secured by a lien on any asset of such Person, to the extent such Indebtedness has been assumed 
by, or is a recourse obligation of, such Person; (d) all Guarantees by such Person; (e) all Capital 
Lease Obligations of such Person; and (f) the amount of all reimbursement obligations of such 
Person (whether contingent or otherwise) in respect of letters of credit, bankers’ acceptances, 
surety or other bonds and similar instruments in support of indebtedness. 

“Indemnified Taxes” means Taxes other than Excluded Taxes. 

“Initial issuinrr Banks” has the meaning given to such term in the introductory paragraph 
hereof. 

“Initial Lenders” has the meaning given to such term in the introductory paragraph 
hereof. 

“Interest Period” means, for each Eurodollar Rate Advance comprising part of the same 
Borrowing, the period commencing on the date such Eurodollar Rate Advance is disbursed or the 
date of the Conversion of any Base Rate Advance into such Eurodollar Rate Advance and ending 
on the last day of the period selected by the Borrower pursuant to the provisions below and, 
thereafter, each subsequent period commencing on the last day of the immediately preceding 
Interest Period and ending on the last day of the period selected by the Borrower pursuant to the 
provisions below. The duration of each such Interest Period shall be one, two, three or six 
months, as the BOKOW~X may, upon notice received by the Agent not later than 12:OO noon on 
the third Business Day prior to the first day of such Interest Period, select; provided, however, 
that: 

(a) 
Termination Date; 

the Borrower may not select any interest Period that ends after the 

(b) Interest Periods commencing on the same date for Eurodollar Rate 
Advances comprising part of the same Borrowing shall be of the same duration; 

(c) whenever the last day of any Interest Period would otherwise occur on a 
day other than a Business Day, the last day of such Interest Period shall be extended to 
occur on the next succeeding Business Day, provided, however, that, if such extension 
would cause the last day of such interest Period to occur in the next following calendar 
month, the last day of such interest Period shall occur on the next preceding Business 
Day; and 

(d) whenever the first day of any Interest Period occurs on a day of an initial 
calendar month for which there is no numerically corresponding day in the calendar 
month that succeeds such initial calendar month by the number of months equal to the 
number of months in such Interest Period, such Interest Period shall end on the last 
Business Day of such succeeding calendar month. 
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“Internal Revenue Code” means the Internal Revenue Code of 1986, as amended fiom 
time to time, and the regulations promulgated and rulings issued thereunder. 

“ISP” means, with respect to any Letter of Credit, the “International Standby Practices 
1998” puxshed by the Institute of International Banking Law 8z Practice, Inc. (or such later 
version thereof as may be in effect at the time of issuance). 

‘‘Issuing Bank” means the Initial Issuing Banks or any other Lender approved by the 
Borrower that may agree to issue Letters of Credit pursuant to an Assignment and Assumption or 
other agreement in form satisfactory to the Borrower and the Agent, so long as such Lender 
expressly agrees to perform in accordance with their terms all of the obligations that by the terms 
of this Agreement are required to be performed by it as an Issuing Bank and notifies the Agent of 
its Applicable Lending Ofice (which information shall be recorded by the Agent in the 
Register), for so long as such Initial Issuing Bank or Lender, as the case may be, shall have a 
Letter of Credit Commitment. 

“WC Advance” means, with respect to each Lender, such Lender’s fimding of its 
participation in any L/C Borrowing in accordance With its Ratable Share. 

“L/C Borrowing” means an extension of credit resulting from a drawing under any Letter 
of Credit which has not been reimbursed on the date when made nor refinanced as a Base Rate 
Advance. 

“L/C Cash Dmosit Account” means an interest bearing cash deposit account to be 
established and maintained by the Agent, over which the Agent shall have sole dominion and 
control, upon terms as may be satisfactory to the Agent. 

“L/C 0blig;ations” means, as at any date of determination, the aggregate Available 
Amount of all outstanding Letters of Credit plus the aggregate of all Unreimbursed Amounts, 
including all WC Borrowings. For all purposes of this Agreement, if on any date of 
determination a Letter of Credit has expired by its terms but any amount may still be drawn 
thereunder by reason of the operation of Rule 3.14 of the ISP, such Letter of Credit shall be 
deemed to be “outstanding” in the amount so remaining available to be drawn. 

“WC Related Documents” means with respect to any Letter of Credit, the Letter of Credit 
Application, and any other document, agreement and instment entered into by any Issuing 
Bank and the Borrower or in favor of any Issuing Bank and relating to such Letter of Credit. 

“Laws” means, collectively, all international, foreign, Federal, state and local statutes, 
treaties, rules, guidelines, regulations, ordinances, codes and administrative or judicial 
precedents or authorities, including the interpretation or administration thereof by any 
Governmental Authority charged with the enforcement, interpretation or administration thereof, 
and all applicable administrative orders, directed duties, licenses, authorizations and permits of, 
and agreements with, any Governmental Authority. 

“Lenders” means the Initial Lenders, each Issuing Bank, the Swingline Lender, if any, 
each Assuming Lender that shall become a party hereto pursuant to Section 2.18 and each Person 
.that shall become a party hereto pursuant to Section 8.07. 
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“Letter of Credit” has the meaning specified in Section 2.01(b). 

“Letter of Credit Amlication” means an application and agreement for the issuance or 
amendment of a Letter of Credit in the form from time to time in use by any Issuing Bank. 

“Letter of Credit Commitment” means, with respect to each Issuing Bank, the obligation 
of such Issuing Bank to issue Letters of Credit for the account of the Borrower from time to time 
in an aggregate amount equal to (a) for each of the Initial Issuing Banks, $30,000,000 and (b) for 
any other Issuing Bank, as separately agreed to by such Issuing Bank and the Borrower. The 
Letter of Credit Commitment is part of, and not in addition to, the Revolving Credit 
Commitments. 

“Letter of Credit Expiration Date” means the day that is five Business Days prior to the 
Termination Date. 

‘<Lien” - means any mortgage, pledge, hypothecation, assignment, deposit arrangement, 
encumbrance, lien (statutory or otherwise), charge or other security interest or preferential 
arrangement that has the practical effect of creating a security interest, including, without 
limitation, the lien or retained security title of a conditional vendor and any easement, right of 
way or other encumbrance on title to real property, and any capital lease having substantially the 
same economic effect as any of the foregoing. 

“Loan Documents” mean this Agreement, each Note, each L/C Related Document and 
the Fee Letters. 

“Material Adverse Effect” means a material adverse effect on (a) the financial condition, 
operations, business or property of the Borrower and its Subsidiaries (excluding SunCor 
Development Company and its Subsidiaries) taken as a whole, (b) the rights and remedies of the 
Agent or any Lender under this Agreement or any Note or (c) the ability of the Borrower to 
perform its obligations under this Agreement or any Note. 

“Material Subsidiarv” means APS, at any time, and each other Subsidiary of the 
Borrower (excluding SunCor Development Company and its Subsidiaries) which as of such time 
meets the definition of a “significant subsidiary” included as of the date hereof in Regulation S- 
X of the Securities and Exchange Commission or whose assets at such time exceed 10% of the 
assets of the Borrower and the Subsidiaries (on a consolidated basis). 

“Money Market Rate” means (a) the Federal Funds Rate plus (b) the Applicable Rate for 
Eurodollar Rate Advances. 

“Money Market Rate Advance” means a Swingline Advance that bears interest at a rate 
based on the Money Market Rate. 

‘‘Moody’s’’ means Moody’s Investors Service, Inc. 
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obligated to make contributions, or during the preceding five plan years, has made or been 
obligated to snake contributions. 

‘‘W means a promissory note of the Borrower payable to the order of any Lender, 
delivered pursuant to a request made under Section 2.16 in substantially the f0.m of Exhibit A 
hereto. 

“Notice of Borrowing” has the meaning specified in Section 2.02(a). 

“Obligiations” means all advances to, and debts, liabilities, obligations, covenants and 
duties of, the Borrower arising under any Loan Document or otherwise with respect to any 
Revolving Advance, Swingline Advance or Letter of Credit, whether direct or indirect (including 
those acquired by assumption), absolute or contingent, due or to become due, now existing or 
hereafter arising and including interest and fees that accrue under any Loan Document after the 
commencement by or against the Borrower of any proceeding under any Debtor Relief Laws 
naming such Person as the debtor in such proceeding, regardless of whether such interest and 
fees are allowed claims in such proceeding. 

“Other Taxes” means all present or hture stamp or documentary taxes or any other 
excise or property taxes, charges or similar levies arising from any payment made hereunder or 
under any other Loan Document or fiom the execution, delivery or enforcement of, or otherwise 
with respect to, this Agreement or any other Loan Document. 

“PBGC” means the Pension Benefit Guaranty Corporation. 

“Pension Plan” means any “employee pension benefit plan” (as such term is defined in 
Section 3(2) of ERISA), other than a Multiemployer Plan, that is subject to Title IV of ERISA 
and is sponsored or maintained by the Borrower or any ERISA Affiliate or to which the 
Borrower or any ERISA Affiliate contributes or has an obligation to contribute, or in the case of 
a multiple employer or other plan described in Section 4064(a) of ERISA, has made 
contributions at any time during the immediately preceding five plan years. 

“Person” means an individual, partnership, corporation (including a business trust), joint 
stock company, trust, unincorporated association, joint venture, limited liability company or 
other entity, or a government or any political subdivision or agency thereof. 

‘‘W’ means any “employee benefit plan” (as such term is defined in Section 3(3) of 
ERISA) established by the Borrower or, with respect to any such plan that is subject to Section 
412 of the Internal Revenue Code or Title IV of ERISA, any ERISA Affiliate. 

“Public Debt Rating” means, as of any date, the rating that has been most recently 
announced by either S&P or Moody’s, as the case may be, applicable to any outstanding class of 
non-credit enhanced long-term senior unsecured debt issued by, or, if no such senior unsecured 
debt is outstanding at the time of determination, such rating for bank credit facilities for, the 
Borrower or, if any such rating agency shall have issued more than one such rating, the lowest 
such rating issued by such rating agency. For purposes of the foregoing, (a) if only one of S&P 
and Moody’s shall have in effect a Public Debt Rating, the Applicable Rate shall be determined 
by reference to the available rating; (b) if neither S&P nor Moody’s shall have in effect a Public 
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Debt Rating, the Applicable Rate will be set in accordance with Level 6 under the definition of 
“Applicable Rate”; (c) if the ratings established by S&P and Moody’s shall fall within different 
levels, the Applicable Rate shall be based upon the higher rating unless such ratings differ by 
two or more levels, in which case. the applicable level will be deemed to be one level below the 
higher of such levels; (d) if any rating established by S&P or Moody’s shall be changed (other 
than as a result of a change in the basis on which ratings are established), such change shall be 
effective as of the date on which such change is first announced publicly by the rating agency 
making such change; and (e) if S&P or Moody’s shall change the basis on which ratings are 
established, each reference to the Public Debt Rating announced by S&P or Moody’s, as the case 
may be, shall refer to the then equivalent rating by S&P or Moody’s, as the case may be. 

“PVNGS” means the Palo Verde Nuclear Generating Station. 

“Ratable Share” of any amount means, with respect to any Lender at any time but subject 
to the provisions of Section 2.19, the product of such amount times a &action the numerator of 
which is the amount of such Lender’s Revolving Credit Commitment at such time (or, if the 
Revolving Credit Commitments shall have been terminated pursuant to Section 2.05 or 6.01, 
such Lender’s Revolving Credit Commitment as in effect immediately prior to such termination) 
and the denominator of which is the aggregate amount of all Revolving Credit Commitments at 
such time (or, if the Revolving Credit Commitments shall have been terminated pursuant to 
Section 2.05 or 6.01, the aggregate amount of all Revolving Credit Commitments as in effect 
immediately prior to such termination). 

“Register” has the meaning specified in Section 8.07(c). 

“Related Parties” means, with respect to any Person, such Person’s Affiliates and the 
partners, directors, officers, employees, agents, trustees and advisors of such Person and of such 
Person’s Affiliates. 

“Rmortable Event” means any of the events set forth in Section 4043(c) of ERISA, other 
than events for which the 30-day notice period has been waived under the final regulations 
issued under Section 4043, as in effect as of the date of this Agreement (the “Section 4043 
Regulations”). Any changes made to the Section 4043 Regulations that become effective after 
the Effective Date shall have no impact on the definition of Reportable Event as used herein 
unless otherwise amended by the Borrower and the Required Lenders. 

“Reuuired Lenders” means, at any time, but subject to Section 2.19, Lenders holding in 
the aggregate more than 50% of (a) the Revolving Credit Commitments or (b) if the Revolving 
Credit Commitments have been terminated, the Total Outstandings. 

“Revolvinr! Advance” means an advance by a Lender to the Borrower as part of a 
Borrowing, including a Base Rate Advance made pursuant to Section 2.03(c), but excluding any 
WC Advance made as part of an L/C Borrowing and any Swingline Advance, and refers to a 
Base Rate Advance or a Eurodollar Rate Advance (each of which shall be a Type of Revolving 
Advance). 
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participations in L/C Obligations and (c) make Revolving Advances pursuant to Section 
2.03A(c) for the purpose of repaying Swingline Advances, in an aggregate principal amount at 
any one time outstanding not to exceed the amount set forth opposite such Lender’s name on 
Schedule 1 .O 1 under the column “Revolving Credit Commitment” or if such Lender has become 
a Lender hereunder pursuant to an Assumption Agreement or if such Lender has entered into any 
Assignment and Assumption, the amount set forth for such Lender in the Register, in each case 
as such amount may be reduced pursuant to Section 2.05 or increased pursuant to Section 2.18. 

“S&P’ - means Standard & Poor’s Ratings Services, a division of The McGraw-Hill 
Companies, Inc. 

“Sale Leaseback Obligation Bonds” means PVNGS II Funding Corp.’s (a) 8.00% 
Secured Lease Obligation Bonds, Series 1993, due 2015; (b) any other bonds issued by or on 
behalf of the Borrower in connection with a sale/leaseback transaction; and (c) any refinancing 
or refunding of the obligations specified in subclauses (a) and (b) above. 

“SEC Re~orts” means the Borrower’s (i) Form 10-K Report for the year ended December 
31, 2010, (ii) Form 10-Q Reports for the quarters ended March 31, 2011, June30, 2011, and 
September 30, 2011, (iii) Form 8-K Reports filed on February 18, February 22, February 25, 
April 22, May 24, June 1, June 28, July 1, and August 24 of 201 1. 

“Subsidiaw” of any Person means any corporation, partnership, joint venture, limited 
liability company, trust or estate of which (or in which) more than 50% of (a) the issued and 
outstanding Voting Stock, (b) the interest in the capital or profits of such limited liability 
company, partnership or joint venture or (c) the beneficial interest in such trust or estate, is at the 
time directly or indirectly owned or controlled by such Person, by such Person and one or more 
of its other Subsidiaries or by one or more of such Person’s other Subsidiaries; provided that in 
no event will Subsidiaries include the VIE Lessor Trusts. 

“Swingline Advance” means an advance made by the Swingline Lender, if any, to the 
Borrower pursuant to Section 2.03A. 

“Swingline Eurodollar Rate Advance” means a Swingline Advance that bears interest at a 
rate equivalent to (a) clause (b) under the definition of Eurodollar Rate, plus (b) the Applicable 
Rate for Eurodollar Rate Advances. 

“Swingline ExDosure” means, at any time, the aggregate principal amount of all 
Swingline Advances outstanding at such time. The Swingline Exposure of any Lender shall be 
its Ratable Share of the total Swingline Exposure at such time. 

“Swingline Lender” means, upon notice to the Agent by such Lender and the Borrower, 
any Lender approved by the Borrower and the Agent from time to time that may agree to fund 
Swingline Advances. 

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, 
withholdings (including backup withholding), assessments, fees or other charges imposed by any 
Governmental Authority, including any interest, additions to tax or penalties applicable thereto. 
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“Termination Date” means the earlier of (a) November 4, 2016 and (b) the date of 
termination in whole of the Commitments pursuant to Section 2.05 or 6.01. 

“Total Outstandings” means the sum of (a) the aggregate principal amount of all 
Revolving Advances & (b) all L/C Obligations outstanding & ‘(c) the aggregate Swingline 
Exposure. 

‘‘’IJ&’ means a Base Rate Advance or a Eurodollar Rate Advance. 

“Unreimbursed Amount” has the meaning specified in Section 2.03(c)(i). 

“Unissued Letter of Credit Commitnient” means, with respect to any Issuing Bank, the 
obligation of such Issuing Bank to issue Letters of Credit for the account of the Borrower in an 
amount equal to the excess of (a) the amount of its Letter of Credit Commitment over (b) the 
aggregate Available Amount of all Letters of Credit issued by such Issuing Bank. 

“Unused Commitment” means, with respect to each Lender at any time, (a) such 
Lender’s Revolving Credit Commitment at such time minus (b) the sum of (i) the aggregate 
principal amount of all Revolving Advances made by such Lender (in its capacity as a Lender) 
and outstanding at such time and (ii) such Lender’s Ratable Share of the aggregate L/C 
Obligations and, other than for the purposes of calculation of the commitment fees, such 
Lender’s Ratable Share of the aggregate Swingline Exposure outstanding at such time. 

“VIE Lessor Trusts” means the three (3) separate variable-interest entity lessor trusts that 
purchased from, and leased back to, APS certain interests in the PVNGS Unit 2 and related 
common facilities, as described in Note 9 of Notes to Condensed Consolidated Financial 
Statements in APS’ Quarterly Report on Form 10-Q for the quarter ended March 3 1,20 10. 

“Voting Stock” means capital stock issued by a corporation, or equivalent interests in any 
other Person, the holders of which are ordinarily, in the absence of contingencies, entitled to vote 
for the election of directors (or persons performing similar functions) of such Person, even if the 
right so to vote has been suspended by the happening of such a contingency. 

Section 1.02 Other Interpretive Provisions. With reference to this Agreement and each 
other Loan Document, unless otherwise specified herein or in such other Loan Document: 

(a) The definitions of terms herein shall apply equally to the singular and plural 
forms of the terms defined. Whenever the context may require, any pronoun shall include the 
corresponding masculine, feminine and neuter forms. The words “include,” “includes” and 
“including” shall be deemed to be followed by the phrase “without limitation.” The word “will” 
shall be construed to have the same meaning and effect as the word “shall.” Unless the context 
requires otherwise, (i) any definition of or reference to any agreement, instrument or other 
document shall be construed as referring to such agreement, instrument or other document as 
from time to time amended, supplemented or otherwise modified (subject to any restrictions on 
such amendments, supplements or modifications set forth herein or in any other Loan 
Document), (ii) any reference herein to any Person shall be construed to include such Person’s 
permitted successors and permitted assigns, (iii) the words “herein,” “hereof’ and “hereunder,” 
and words of similar import when used in any Loan Document, shall be construed to refer to 
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such Loan Document in its entirety and not to any particular provision thereof, (iv) all references 
in a Loan Document to Articles, Sections, Exhibits and Schedules shall be construed to refer to 
Articles and Sections of, and Exhibits and Schedules to, the Loan Document in which such 
references appear, (v) any reference to any law shall include all statutory and regulatory 
provisions consolidating, amending, replacing or interpreting such law and any reference to any 
law or regulation shall, unless otherwise specified, refer to such law or regulation as amended, 
modified or supplemented from time to time, and (vi) the words “asset” and “property” shall be 
construed to have the same meaning and effect and to refer to any and all tangible and intangible 
assets and properties, including cash, securities, accounts and contract rights. 

(b) In the computation of periods of time from a specified date to a later specified 
date, the word “from” means “from and including;” the words “to” and “until” each mean “to but 
excluding;” and the word “through” means “to and including.” 

(c) Section headings herein and in the other Loan Documents are included for 
convenience of reference only and shall not affect the interpretation of this Agreement or any 
other Loan Document. 

Section 1.03 Accounting Terms. Unless otherwise specified herein, all accounting 
terms used herein shall be interpreted, all accounting determinations hereunder shall be made, 
and all financial statements required to be delivered hereunder shall be prepared, in accordance 
with generally accepted accounting principles as in effect from time to time, applied on a basis 
consistent (except for changes concurred in by the Borrower’s independent public accountants) 
with the most recent audited Consolidated financial statements of the Borrower delivered to the 
Agent (“GAAP”). If at any time any change in GAAP or in the interpretation thereof would 
affect the computation of any financial ratio or requirement set forth in any Loan Document, and 
either the Borrower or the Required Lenders shall so request, the Agent, the Lenders and the 
Borrower shall negotiate in good faith to amend such ratio or requirement to preserve the 
original intent thereof in light of such change in GAAP or in the interpretation thereof (subject to 
the approval of the Required Lenders); provided w, unless and until so amended, such ratio or 
requirement shall continue to be computed in accordance with GAAP prior to such change 
therein. 

Section 1.04 Rounding. Any financial ratios required to be maintained by the Borrower 
pursuant to this Agreement shall be calculated by dividing the appropriate component by the 
other component, carrying the result to one place more than the number of places by which such 
ratio is expressed herein and rounding the result up or down to the nearest number (with a 
rounding-up if there is no nearest number). 

Section 1.05 Times of Day. Unless otherwise specified, all references herein to times 
of day shall be references to Eastern time (daylight or standard, as applicable). 
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ARTICLE I1 

AMOUNTS AND TERMS OF THE ADVANCES AND 
LETTERS OF CREDIT 

Section 2.01 The Revolving Advances and Letters of Credit. 

(a) The Revolving Advances. Each Lender severally agrees, on the terms and 
conditions hereinafter set forth, to make Revolving Advances in Dollars to the Borrower fiom 
time to time on any Business Day during the period from the Effective Date until the 
Termination Date in an amount not to exceed such Lender’s Unused Commitment. Each 
Borrowing (other than a Swingline Advance) shall be in an aggregate amount of $5,000,000 or 
an integral multiple of $1,000,000 in excess thereof and shall consist of Revolving Advances of 
the same Type made on the same day by the Lenders ratably according to their respective 
Revolving Credit Commitments. Within the limits of each Lender’s Revolving Credit 
Commitment, and subject to the other terms and conditions hereof, the Borrower may borrow 
under this Section 2.01(a), prepay pursuant to Section 2.10 and reborrow under this Section 
2.01(a). Any Swingline Advance shall be made and repaid in accordance with the procedures set 
forth in Section 2.03A. 

(b) Letters of Credit. Each Issuing Bank agrees, on the terms and conditions 
hereinafter set forth, in reliance upon the agreements of the other Lenders set forth in this 
Agreement, to issue standby letters of credit (each a “Letter of Credit”) for the account of the 
Borrower b m  time to time on any Business Day during the period fiom the Effective Date until 
30 days before the Termination Date in an aggregate Available Amount for all Letters of Credit 
issued by each Issuing Bank not to exceed at any time such Issuing Bank’s Letter of Credit 
Commitment, provided that after giving effect to the issuance of any Letter of Credit, (i) the 
Total Outstandings shall not exceed the aggregate Revolving Credit Commitments and (ii) each 
Lender’s Ratable Share of the Total Outstandings shall not exceed such Lender’s Revolving 
Credit Commitment. No Letter of Credit shall have an expiration date (including all rights of the 
Borrower or the beneficiary to require renewal) later than the Letter of Credit Expiration Date. 
Within the limits referred to above, the Borrower may from time to time request the issuance of 
Letters of Credit under this Section 2.01(b). The terms “issue”, “issued”, “issuance” and all 
similar terms, when applied to a Letter of Credit, shall include any renewal, extension or 
amendment thereof. 

Section 2.02 Making the Revolving Advances. 

(a) Except as otherwise provided in Section 2.03(c), each Borrowing (other than a 
Swingline Advance) shall be made on notice, given not later than (x) 12:OO noon on the third 
Business Day prior to the date of the proposed Borrowing in the case of a Borrowing consisting 
of Eurodollar Rate Advances or (y) 12:OO noon on the date of the proposed Borrowing in the 
case of a Borrowing consisting of Base Rate Advances, by the Borrower to the Agent, which 
shall give to each Lender prompt notice thereof by facsimile. Each such notice of a Borrowing 
(a “Notice of Borrowing”) shall be in writing or by facsimile in substantially the form of Exhibit 
- B hereto, specifying therein the requested (i) date of such Borrowing, (ii) Type of Revolving 
Advances comprising such Borrowing, (iii) aggregate amount of such Borrowing, and (iv) in the 
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case of a Borrowing consisting of Eurodollar Rate Advances, initial Interest Period for each such 
Revolving Advance. Each Lender shall, in the case of a Borrowing consisting of Base Rate 
Advances, before 2:OO p.m. on the date of such Borrowing, and in the case of a Borrowing 
consisting of Eurodollar Rate Advances, before 11:OO a.m. on date of such Borrowing, make 
available for the account of its Applicable Lending Office to the Agent at the Agent’s Account, 
in same day h d s ,  such Lender’s Ratable Share of such Borrowing. After the Agent’s receipt of 
such firnds and upon fulfillment of the applicable conditions set forth in Article 111, the Agent 
will make such funds available to the Borrower at the Agent’s address referred to in Section 8.02 
or as requested by the Borrower in the applicable Notice of Borrowing. 

(b) Anything in subsection (a) above to the contrary notwithstanding, (i) the 
Borrower may not select Eurodollar Rate Advances for any Borrowing if the aggregate amount 
of such Borrowing is less than $5,000,000 or if the obligation of the Lenders to make Eurodollar 
Rate Advances shall then be suspended pursuant to Section 2.08 or 2.12 and (ii) at no time shall 
there be more than fifteen different Interest Periods outstanding for Eurodollar Rate Advances. 

(c) Each Notice of Borrowing shall be irrevocable and binding on the Borrower. In 
the case of any Borrowing that the related Notice of Borrowing specifies is to be comprised of 
Eurodollar Rate Advances, the Borrower shall indemnify each Lender against any loss, cost or 
expense reasonably incurred by such Lender as a result of any failure to fulfill on or before the 
date specified in such Notice of Borrowing for such Borrowing the applicable conditions set 
forth in Article 111, including, without limitation, any loss (excluding loss of anticipated profits), 
cost or expense incurred by reason of the liquidation or reemployment of deposits or other funds 
acquired by such Lender to fund the Revolving Advance to be made by such Lender as part of 
such Borrowing when such Revolving Advance, as a result of such failure, is not made on such 
date. 

(d) Unless the Agent shall have received notice fiom a Lender prior to the time of the 
applicable Borrowing that such Lender will not make available to the Agent such Lender’s 
Ratable Share of such Borrowing, the Agent may assume that such Lender has made such 
portion available to the Agent on the date of such Borrowing in accordance with subsection (a) 
of this Section 2.02 and the Agent may, in reliance upon such assumption, make available to the 
Borrower on such date a corresponding amount. If and to the extent that such Lender shall not 
have so made such Ratable Share available to the Agent, such Lender and the Borrower severally 
agree to repay to the Agent within one Business Day after demand for such Lender and within 
three Business Days after demand for the Borrower such corresponding amount together with 
interest thereon, for each day from the date such amount is made available to the Borrower until 
the date such amount is repaid to the Agent, at (i) in the case of the Borrower, the interest rate 
applicable at the time to Revolving Advances comprising such Borrowing and (ii) in the case of 
such Lender, the Federal Funds Rate. If the Borrower and such Lender shall pay such interest to 
the Agent for the same or an overlapping period, the Agent shall promptly remit to the Borrower 
the amount of such interest paid by the Borrower for such period. If such Lender shall repay to 
the Agent such corresponding amount, such amount so repaid shall constitute such Lender’s 
Revolving Advance as part of such Borrowing for purposes of this Agreement. 

(e) The failure of any Lender to make the Revolving Advance to be made by it as part 
of any Borrowing shall not relieve any other Lender of its obligation, if any, hereunder to make 
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its Revolving Advance on the date of such Borrowing, but no Lender shall be responsible for the 
failure of any other Lender to make the Revolving Advance to be made by such other Lender on 
the date of any Borrowing. 

~. Section 2.03 Letters of Credit. 

(a) - General. 

(i) No Issuing Bank shall issue any Letter of Credit, if the expiry date of such 
requested Letter of Credit would occur after the Letter of Credit Expiration Date, unless 
all the Lenders have approved such expiry date. 

(ii) No Issuing Bank shall be under any obligation to issue any Letter of 
Credit if: 

(A) any order, judgment or decree of any Governmental Authority or 
arbitrator shall by its terms purport to enjoin or restrain such Issuing Bank fiom 
issuing such Letter of Credit, or any Law applicable to such Issuing Bank or any 
request or directive (whether or not having the force of law) from any 
Governmental Authority with jurisdiction over such Issuing Bank shall prohibit, 
or request that such Issuing Bank refrain from, the issuance of letters of credit 
generally or such Letter of Credit in particular or shall impose upon such Issuing 
Bank with respect to such Letter of Credit any restriction, reserve or capital 
requirement (for which such Issuing Bank is not otherwise compensated 
hereunder) not in effect on the Effective Date, or shall impose upon such Issuing 
Bank any unreimbursed loss, cost or expense which was not applicable on the 
Effective Date and which, in each such case, such Issuing Bank in good faith 
deems material to it; 

(B) except as otherwise agreed by the Borrower and such Issuing 
Bank, such Letter of Credit is in an initial stated amount less than $350,000; 

(C) such Letter of Credit is to be denominated in a currency other than 
Dollars; 

(D) such Letter of Credit contains any provisions for automatic 
reinstatement of the stated amount after any drawing thereunder; 

(E) subject to Section 2.03(b)(iii), the expiry date of such requested 
Letter of Credit would occur more than twelve months after the date of issuance 
or last extension; or 
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(F) any Lender is at such time an Affected Lender hereunder, unless 
the applicable Issuing Bank is satisfied that the related exposure will be 100% 
covered by the Commitments of the non-Affected Lenders or, if not so covered, 
until such Issuing Bank has entered into arrangements satisfactory to it in its sole 
discretion with the Borrower or such Affected Lender to eliminate such Issuing 
Bank’s risk with respect to such Affected Lender, and participating interests in 
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any such newly issued Letter of Credit shall be allocated among non-Affected 
Lenders in a manner consistent with Section 2.19(c)(i) (and Affected Lenders 
shall not participate therein); 

(iii) No Issuing Bank shall amend any Letter of Credit if such Issuing Bank 
would not be permitted at such time to issue such Letter of Credit in its amended form 
under the terms hereof. 

(iv) No Issuing Bank shall be under any obligation to amend any Letter of 
Credit if (A) such Issuing Bank would have no obligation at such time to issue such 
Letter of Credit in its amended form under the tern hereof, or (B) the beneficiary of 
such Letter of Credit does not accept the proposed amendment to such Letter of Credit. 

(b) 
Letters of Credit. 

(i) 

Procedures for Issuance and Amendment of Letters of Credit: Auto-Extension 

Each Letter of Credit shall be issued or amended, as the case may be, upon 
the request of the Borrower delivered to the applicable Issuing Bank (with a copy to the 
Agent) in the form of a Letter of Credit Application, appropriately completed and signed 
by an Authorized Officer of the Borrower. Such Letter of Credit Application must be 
received by such Issuing Bank and the Agent not later than 11:OO a.m. at least two 
Business Days (or such later date and time as the Agent and such Issuing Bank may agree 
in a particular instance in their sole discretion) prior to the proposed issuance date or date 
of amendment, as the case may be. In the case of a request for an initial issuance of a 
Letter of Credit, such Letter of Credit Application shall specify in form and detail 
satisfactory to the applicable Issuing Bank: (A) the proposed issuance date of the 
requested Letter of Credit (which shall be a Business Day); (B) the amount thereof; (C) 
the expiry date thereof; (D) the name and address of the beneficiary thereof; (E) the 
documents to be presented by such beneficiary in case of any drawing thereunder; (F) the 
full text of any certificate to be presented by such beneficiary in case of any drawing 
thereunder; (G) the purpose and nature of the requested Letter of Credit; and (H) such 
other matters as such Issuing Bank may require. In the case of a request for an 
amendment of any outstanding Letter of Credit, such Letter of Credit Application shall 
specify in form and detail satisfactory to the applicable Issuing Bank (A) the Letter of 
Credit to be amended; (B) the proposed date of amendment thereof (which shall be a 
Business Day); (C) the nature of the proposed amendment; and (D) such other matters as 
such Issuing Bank may require. Additionally, the Borrower shall &ish to the 
applicable Issuing Bank and the Agent such other documents and information pertaining 
to such requested Letter of Credit issuance or amendment, including any L/C Related 
Documents, as the applicable Issuing Bank or the Agent may require. In the event and to 
the extent that the provisions of any Letter of Credit Application or other UC Related 
Document shall conflict with this Agreement, the provisions of this Agreement shall 
govern. Without limitation of the immediately preceding sentence, no such Letter of 
Credit Application or other L/C Related Document may impose any additional conditions 
on the issuance or maintenance of a Letter of Credit, any additional default provisions, 
collateral requirements or other obligations of the Borrower to any Issuing Bank, other 
than as stated in this Agreement. 
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(ii) Promptly after receipt of any Letter of Credit Application, the applicable 
Issuing Bank will confirm with the Agent (by telephone or in writing) that the Agent has 
received a copy of such Letter of Credit Application fiom the Borrower and, if not, such 
Issuing Bank will provide the Agent with a copy thereof. Unless the applicable Issuing 
Bank has received written notice fiom the Required Lenders, the Agent or the Borrower, 
at least one Business Day prior to the requested date of issuance or amendment of the 
applicable Letter of Credit, that one or more applicable conditions contained in Article I11 
shall not then be satisfied, then, subject to the terms and conditions hereof, such Issuing 
Bank shall, on the requested date, issue a Letter of Credit for the account of the Borrower 
or enter into the applicable amendment, as the case may be, in each case in accordance 
with such Issuing Bank’s usual and customary business practices. Immediately upon the 
issuance of each Letter of Credit, each Lender shall be deemed to, and hereby irrevocably 
and unconditionally agrees to, purchase from such Issuing Bank a risk participation in 
such Letter of Credit in an amount equal to the product of such Lender’s Ratable Share 
times the amount of such Letter of Credit. 

(iii) If the Borrower so requests in any applicable Letter of Credit Application, 
the applicable Issuing Bank may, in its sole and absolute discretion, agree to issue a 
Letter of Credit that has automatic extension provisions (each, an “Auto-Extension Letter 
of Credit”); provided that any such Auto-Extension Letter of Credit must permit such 
Issuing Bank to prevent any such extension at least once in each twelve-month period 
(commencing with the date of issuance of such Letter of Credit) by giving prior notice to 
the beneficiary thereof not later than a day (the “Non-Extension Notice Date”) in each 
such twelve-month period to be agreed upon at the time such Letter of Credit is issued. 
Unless otherwise directed by the applicable Issuing Bank, the Borrower shall not be 
required to make a specific request to the applicable Issuing Bank for any such extension. 
Once an Auto-Extension Letter of Credit has been issued, the Lenders shall be deemed to 
have authorized (but may not require) the applicable Issuing Bank to permit the extension 
of such Letter of Credit at any time to an expiry date not later than the Letter of Credit 
Expiration Date; provided, however, that the applicable Issuing Bank shall not permit any 
such extension (or may issue a Notice of Non-Extension) if (A) such Issuing Bank has 
determined that it would not be permitted at such time to issue such Letter of Credit in its 
revised form (as extended) by reason of the provisions of clause (i) of Section 2.03(a) (or 
would have no obligation to issue such Letter of Credit by reason of the provisions of 
clause (ii) of Section 2,03(a)), or (B) it has received notice (which may be by telephone 
or in writing) on or before the day that is seven Business Days before the Non-Extension 
Notice Date (1) fiom the Agent that the Required Lenders have elected not to permit such 
extension pursuant to Section 6.02 or (2) fiom the Agent, the Required Lenders or the 
Borrower that one or more of the applicable conditions specified in Section 3.02 is not 
then satisfied, and in each such case directing such Issuing Bank not to permit such 
extension. 
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Letter of Credit to an advising bank with respect thereto or to the beneficiary thereof, the 
applicable Issuing Bank will also deliver to the Borrower and the Agent a true and 
complete copy of such Letter of Credit or amendment. 
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(c) Drawings and Reimbursements: Funding of Particbations. 

(i) Subject to the provisions below, not later than 2:30 p.m. on the date (the 
“Honor Date”) that any Issuing Bank makes any payment on a drawing on any Letter of 
Credit, if the Borrower shall have received notice of such payment prior to 1 1 :30 a.m. on 
such date, or, if such notice has not been received by the Borrower prior to such time on 
such date, then not later than 2:30 p.m. on the next Business Day, the Borrower shall 
reimburse such Issuing Bank through the Agent in an amount equal to the amount of such 
drawing together with interest thereon. If the Borrower fails to so reimburse such Issuing 
Bank by such time, unless the Borrower shall have advised the Agent that it does not 
meet the conditions specified in clause (B) below, the Agent shall promptly notify each 
Lender of the Hon6r Date, the amount of the unreimbursed drawing (the “Unreimbursed 
Amount”), and the amount of such Lender’s Ratable Share thereof. In such event, the 
Borrower shall be deemed to have requested a Base Rate Advance to be disbursed on the 
Honor Date in an amount equal to the Unreimbursed Amount, without regard to the 
minimum and multiples specified in Section 2.01(a) or the delivery of a Notice of 
Borrowing but subject to (A) the amount of the aggregate Unused Commitments and (B) 
no Event of Default having occurred and be continuing, or resulting therefrom and, to the 
extent so financed, the Borrower’s obligation to satisfy the reimbursement obligation 
created by such payment by the Issuing Bank on the Honor Date shall be discharged and 
replaced by the resulting Base Rate Advance. Any notice given by any Issuing Bank or 
the Agent pursuant to this Section 2.03(c)(i) may be given by telephone if immediately 
confirmed in writing; provided that the lack of such an immediate confirmation shall not 
affect the conclusiveness or binding effect of such notice. 

(ii) Each Lender shall upon any notice pursuant to Section 2.03(c)(i) make 
funds available to the Agent for the account of the applicable Issuing Bank at the Agent’s 
Office in an amount equal to its Ratable Share of the Unreimbursed Amount not later 
than 4:OO p.m. on the Business Day specified in such notice by the Agent, whereupon, 
subject to the provisions of Section 2.03(c)(iii), each Lender that so makes h d s  
available shall be deemed to have made a Base Rate Advance to the Borrower in such 
amount. The Agent shall remit the h d s  so received to the applicable Issuing Bank. 

(iii) With respect to any Unreimbursed Amount that is not fully refinanced by 
a Base Rate Advance because any of the conditions set forth in clauses (A), (B) or (C) of 
Section 2.03(c)(i) cannot be satisfied or for any other reason, then not later than 2:30 p.m. 
on the next Business Day after the day notice of the drawing is given to the Borrower, in 
the case of a failure to meet any such condition, or in any other case, after notice of the 
event resulting in the outstanding Unreimbursed Amount, the Borrower shall reimburse 
such Issuing Bank through the Agent in an amount equal to the amount of such 
outstanding Unreimbursed Amount with interest thereon. If the Borrower fails to so 
reimburse such Issuing Bank by such time, the Borrower shall be deemed to have 
incurred from the applicable Issuing Bank an L/C Borrowing in the amount of the 
Unreimbursed Amount that is not so refinanced, which L/C Borrowing shall be due and 
payable on demand (together with interest) and shall bear interest at the Base Rate in 
effect from time to time plus the Applicable Rate for Base Rate Advances in effect from 
time to time plus 2% per annum. In such event, each Lender’s payment to the Agent for 
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the account of the applicable Issuing Bank pursuant to Section 2.03(c)(ii) shall be deemed 
payment in respect of its participation in such L/C Borrowing and shall constitute an L/C 
Advance from such Lender in satisfaction of its participation obligation under this 
Section 2.03. 

(iv) Until each Lender funds its Base Rate Advance or L/C Advance pursuant 
to this Section 2.03(c) to reimburse the applicable Issuing Bank for any amount drawn 
under any Letter of Credit, interest in respect of such Lender’s Ratable Share of such 
amount shall be solely for the account of the applicable Issuing Bank. 

(v) Each Lender’s obligation to make Base Rate Advances or L/C Advances 
to reimburse the applicable Issuing Bank for amounts drawn under Letters of Credit, as 
contemplated by this Section 2.03(c), shall be absolute and unconditional and shall not be 
affected by any circumstance, including (A) any setoff, counterclaim, recoupment, 
defense or other right which such Lender may have against such Issuing Bank, the 
Borrower or any other Person for any reason whatsoever; (B) the Occurrence or 
continuance of a Default, or (C) any other occurrence, event or condition, whether or not 
similar to any of the foregoing; provided, however, that each Lender’s obligation to make 
Base Rate Advances pursuant to this Section 2.03(c) is subject to the conditions set forth 
in Section 2.03(c)(i). No such making of an L/C Advance shall relieve or otherwise 
impair the obligation of the Borrower to reimburse the applicable Issuing Bank for the 
amount of any payment made by such Issuing Bank under any Letter of Credit, together 
with interest as provided herein. 

(vi) If any Lender fails to make available to the Agent for the account of the 
applicable Issuing Bank any amount required to be paid by such Lender pursuant to the 
foregoing provisions of this Section 2.03(c) by the time specified in Section 2.03(c)(ii), 
such Issuing Bank shall be entitled to recover from such Lender (acting through the 
Agent), on demand, such amount with interest thereon for the period fiom the date such 
payment is required to the date on which such payment is immediately available to such 
Issuing Bank at a rate per annum equal to the greater of the Federal Funds Rate and a rate 
determined by such Issuing Bank in accordance with banking industry rules on interbank 
compensation, plus any administrative, processing or similar fees customarily charged by 
such Issuing Bank in connection with the foregoing. If such Lender pays such amount 
(with interest and fees as aforesaid), the amount so paid shall constitute such Lender’s 
Base Rate Advance included in the relevant Borrowing or L/C Advance in respect of the 
relevant L/C Borrowing, as the case may be. A certificate of the applicable Issuing Bank 
submitted to any Lender (through the Agent) with respect to any amounts owing under 
this clause (vi) shall be conclusive absent manifest error. 

(d) ReDayment of Participations. 

(i) At any time after the applicable Issuing Bank has made a payment under 
any Letter of Credit and has received from any Lender such Lender’s L/C Advance in 
respect of such payment in accordance with Section 2.03(c), if the Agent receives for the 
account of such Issuing Bank any payment in respect of the related Unreimbursed 
Amount or interest thereon (whether directly from the Borrower or otherwise, including 
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proceeds of Cash Collateral (as defrned in Section 2.03(h)) applied thereto by the Agent), 
the Agent will distribute to such Lender its Ratable Share thereof in the same funds as 
those received by the Agent. 

(ii) If any payment received by the Agent for the account of the applicable 
Issuing Bank pursuant to Section 2.03(c)(i) is required to be returned under any of the 
circumstances described in Section 8.12 (including pursuant to any settlement entered 
into by such Issuing Bank in its discretion), each Lender shall pay to the Agent for the 
account of such Issuing Bank its Ratable Share thereof on demand of the Agent, plus 
interest thereon fiom the date of such demand to the date such amount is returned by such 
Lender, at a rate per annum equal to the Federal Funds Rate from time to time in effect. 
The obligations of the Lenders under this clause shall survive the payment in full of the 
Obligations and the termination of this Agreement. 

(e) Failure to Make Revolving Advances. The failure of any Lender to make the 
Revolving Advance to be made by it on the date specified in Section 2.03(c) or any L/C Advance 
shall not relieve any other Lender of its obligation hereunder to make its Revolving Advance or 
L/C Advance, as the case may be, to be made by such other Lender on such date. 

(f) Oblinations Absolute. The obligation of the Borrower to reimburse the applicable 
Issuing Bank for each drawing under each Letter of Credit and to repay each L/C Borrowing 
shall be absolute, unconditional and irrevocable, and shall be paid strictly in accordance with the 
terms of this Agreement under all circumstances, including the following: 

(i) any lack of validity or enforceability of such Letter of Credit, this 
Agreement, or any other Loan Document; 

(ii) the existence of any claim, counterclaim, setoff, defense or other right that 
the Borrower may have at any time against any beneficiary or any transferee of such 
Letter of Credit (or any Person for whom any such beneficiary or any such transferee 
may be acting), any Issuing Bank or any other Person, whether in connection with this 
Agreement, the transactions contemplated hereby or by such Letter of Credit or any 
agreement or instrument relating thereto, or any unrelated transaction; 

(iii) any draft, demand, certificate or other document presented under such 
Letter of Credit proving to be forged, fiaudulent, invalid or insufficient in any respect or 
any statement therein being untrue or inaccurate in any respect; or any loss or delay in the 
transmission or otherwise of any document required in order to make a drawing under 
such Letter of Credit; 

(iv) any payment by the applicable Issuing Bank under such Letter of Credit 
against presentation of a draR or certificate that does not strictly comply with the terms of 
such Letter of Credit; or any payment made by the applicable Issuing Bank under such 
Letter of Credit to any Person purporting to be a trustee in bankruptcy, debtor-in- 
possession, assignee for the benefit of creditors, liquidator, receiver or other 
representative of or successor to any beneficiary or any transferee of such Letter of 
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Credit, including any arising in connection with any proceeding under any Debtor Relief 
Law; or 

(v) any other circumstance or happening whatsoever, whether or not similar to 
any of the foregoing, including any other circumstance that might otherwise constitute a 
defense available to, or a discharge of, the Borrower. 

provided, however, that nothing in this Section 2.03(f) shall limit the rights of the 
Borrower under Section 2.03(g). 

The Borrower shall promptly examine a copy of each Letter of Credit and each 
amendment thereto that is delivered to it and, in the event of any claim of noncompliance with 
the Borrower’s instructions or other irregularity that is known to the Borrower in connection with 
any draw under such Letter of Credit of which the Borrower has reasonable notice, the Borrower 
will immediately notig the applicable Issuing Bank. To the extent allowed by applicable Law, 
Borrower shall be conclusively deemed to have waived any such claim against the applicable 
Issuing Bank and its correspondents unless such notice is given as aforesaid. Nothing herein 
shall require the Borrower to make any determination as to whether the drawing is in accordance 
with the requirements of the Letter of Credit, provided that the Borrower may waive any 
discrepancies in the drawing on any such Letter of Credit. 

(g) Role of Issuinp: Bank. Each Lender and the Borrower agree that, in paying any 
drawing under a Letter of Credit, the applicable Issuing Bank shall not have any responsibility to 
obtain any document (other than any sight draft, certificates and documents expressly required 
by the Letter of Credit) or to ascertain or inquire as to the validity or accuracy of any such 
document or the authority of the Person executing or delivering any such document. None of the 
applicable Issuing Bank, the Agent, any of their respective Related Parties nor any 
correspondent, participant or assignee of such Issuing Bank shall be liable tu any Lender for (i) 
any action taken or omitted in connection herewith at the request or with the approval of the 
Lenders or the Required Lenders, as applicable; (ii) any action taken or omitted in the absence of 
gross negligence or will l l  misconduct; or (iii) the due execution, effectiveness, validity or 
enforceability of any document or instrument related to any Letter of Credit or LIC Related 
Document. The Borrower hereby assumes all risks of the acts or omissions of any beneficiary or 
transferee with respect to its use of any Letter of Credit; provided, however, that this assumption 
is not intended to, and shall not, preclude the Borrower’s pursuing such rights and remedies as it 
may have against the beneficiary or transferee at Law or under any other agreement. None of the 
applicable Issuing Bank, the Agent, any of their respective Related Parties nor any 
correspondent, participant or assignee of such Issuing Bank shall be liable or responsible for any 
of the matters described in clauses (i) through (v) of Section 2.03(f); provided, however, that 
anything in such clauses to the contrary notwithstanding, the Borrower may have a claim against 
the applicable Issuing Bank, and such Issuing Bank may be liable to the Borrower, to the extent, 
but only to the extent, of any direct, as opposed to consequential or exemplary, damages suffered 
by the Borrower which the Borrower proves were caused by such Issuing Bank’s willful 
misconduct or gross negligence or such Issuing Bank‘s willful failure to pay under any Letter of 
Credit after the presentation to it by the beneficiary of a sight draft and certificate(s) strictly 
complying with the terms and conditions of a Letter of Credit. In furtherance and not in 
limitation of the foregoing, the applicable Issuing Bank may accept documents that appear on its 
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face to be in order, without responsibility for further investigation, regardless of any notice or 
information to the contrary, and such Issuing Bank shall not be responsible for the validity or 
sufficiency of any instrument transferring or assigning or purporting to transfer or assign a Letter 
of Credit or the rights or benefits thereunder or proceeds thereof, in whole or in part, which may 
prove to be invalid or ineffective for any reason. 

(h) Cash Collateral. Upon the request of the Agent, if, as of the Letter of Credit 
Expiration Date, any L/C Obligation for any reason remains outstanding, the Borrower shall, in 
each case, immediately Cash Collateralize the then outstanding L/C Obligations. Section 6.02 
sets forth certain additional requirements to deliver Cash Collateral hereunder. For purposes of 
this Section 2.03, Section 2.19(cMii) and Section 6.02, “Cash Collateralize” means to pledge and 
deposit with or deliver to the Agent, for the benefit of the Issuing Banks and the Lenders, as 
collateral for the UC Obligations, cash or deposit account balances pursuant to documentation in 
form and substance satisfactory to the Agent and each Issuing Bank (which documents are 
hereby consented to by the Lenders). Derivatives of such term have corresponding meanings. 
The Borrower hereby grants to the Agent, for the benefit of the Issuing Banks and the Lenders, a 
security interest in all such cash, deposit accounts and all balances therein and all proceeds of the 
foregoing. Cash Collateral shall be maintained in blocked, non-interest bearing deposit accounts 
with the Agent. 

(i) Auulicabilitv of ISP. Unless otherwise expressly agreed by the applicable Issuing 
Bank and the Borrower when a Letter of Credit is issued, the rules of the ISP shall apply to each 
standby Letter of Credit. 

(j) Letter of Credit Reuorts. Each Issuing Bank shall furnish (A) to the Agent on the 
first Business Day of each month a written report summarizing issuance and expiration dates of 
Letters of Credit issued by such Issuing Bank during the preceding month and drawings during 
such month under all such Letters of Credit and (B) to the Agent on the first Business Day of 
each calendar quarter a written report setting forth the average daily aggregate Available Amount 
during the preceding calendar quarter of all Letters of Credit issued by such Issuing Bank. 

(k) Interim Interest. Except as provided in Section 2.03(c)(ii) with respect to 
Unreinibursed Amounts refinanced as Base Rate Advances and Section 2.03(c)(iii) with respect 
to L/C Borrowings, unless the Borrower shall reimburse each payment by an Issuing Bank 
pursuant to a Letter of Credit in full on the Honor Date, the Unreimbursed Amount thereof shall 
bear interest, for each day from and including the Honor Date to but excluding the date that the 
Borrower reimburses such Issuing Bank for the Unreimbursed Amount in full, at the rate per 
annum equal to (i) the Base Rate in effect from time to time plus the Applicable Rate for Base 
Rate Advances in effect from time to time, to but excluding the next Business Day after the 
Honor Date and (ii) from and including the next Business Day after the Honor Date, the Base 
Rate in effect from time to time plus the Applicable Rate for Base Rate Advances in effect fiom 
time to time plus 2% per annum. 

Section 2.03A Swingline Advances. 

(a) Amount of Swingline Advances. Subject to the terms and conditions set forth 
herein, the Swingline Lender will make Swingline Advances in Dollars to the Borrower from 
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time to time during the period fiom the Effective Date until the Termination Date, in an 
aggregate principal amount at any time outstanding that will not result in (i) the aggregate 
principal amount of all outstanding Swingline Advances exceeding $25,000,000 (or such lesser 
amount as agreed between the Borrower and the Swingline Lender) or (ii) the Total Outstandings 
exceeding the aggregate Revolving Credit Commitment. Each Swingline Advance shall be in an 
aggregate amount of $500,000 or an integral multiple of $100,000 in excess thereof or such 
greater amounts as agreed between the Borrower and the Swingline Lender. Within the 
foregoing limits and subject to the terms and conditions set forth herein, the Borrower may 
borrow, prepay and reborrow Swingline Advances. The Swingline Lender shall be under no 
obligation to make a Swingline Advance if any Lender is at such time an Affected Lender 
hereunder, unless the Swingline Lender is satisfied that the related exposure will be 100% 
covered by the Commitments of the non-Affected Lenders or, if not so covered, until the 
Swingline Lender has entered into arrangements satisfactory to it in its sole discretion with the 
Borrower or such Affected Lender to eliminate the Swingline Lender’s risk with respect to such 
Affected Lender, and participating interests in any such newly made Swingline Advance shall be 
allocated among non-Affected Lenders in a manner consistent with Section 2.19(c)(i) (and 
A&cted Lenders shall not participate therein). 

(b) Borrowinn Notice and Making of Swingline Advances. To request a Swingline 
Advance, the Borrower shall notify the Swingline Lender and the Agent of such request by 
telephone (confirmed by facsimile), not later than 2:OO p.m. (or such later time as the Swingline 
Lender may determine in its sole discretion), on the day of such Swingline Advance. Each such 
notice shall be irrevocable and shall specifL the requested date (which shall be a Business Day) 
and amount of the requested Swingline Advance. The Swingline Lender shall promptly notify 
the Borrower and the Agent (and the Agent shall promptly notify each Lender) and the 
Swingline Lender shall make each Swingline Advance available to the Borrower by 2:30 p.m. 
(or such later time as may be agreed by the Swingline Lender and the Borrower) on the requested 
date of such Swingline Advance in a manner agreed upon by the Borrower and the Swingline 
Lender. Each Swingline Advance shall bear interest at the Base Rate, or, at the option of the 
Borrower and subject to prior agreement between the Borrower and the Swingline Lender, shall 
be a Swingline Eurodollar Rate Advance or a Money Market Rate Advance. 

(c) Rmament of Swingline Advances. Each Swingline Advance shall be paid in h l l  
by the Borrower on the earlier of (x) on or before the fourteenth (14*) Business Day after the 
date such Swingline Advance was made by the Swingline Lender or (y) the Termination Date. A 
Swingline Advance may not be repaid with the proceeds fiom another Swingline Advance. In 
addition, the Swingline Lender (i) may at any time in its sole discretion with respect to any 
outstanding Swingline Advance, or (ii) shall, on the fourteenth (14*) Business Day after the date 
any Swingline Advance is made and which has not been otherwise repaid, require each Lender 
(including the Swingline Lender) to make a Revolving Advance in the amount of such Lender’s 
Ratable Share of such Swingline Advance (including, without limitation, any interest accrued 
and unpaid thereon), for the purpose of repaying such Swingline Advance. Not later than 2:OO 
p.m. on the date of any notice received pursuant to this Section 2.03A(c), each Lender shall make 
available to the Agent its required Revolving Advance, in immediately available funds in the 
same manner as provided in Section 2.02(a) with respect to Revolving Advances made by such 
Lender. Revolving Advances made pursuant to this Section 2.03A(c) shall initially be Base Rate 
Advances and thereafter may be continued as Base Rate Advances or converted into Eurodollar 

Page 171 of 471 

28 



Page 172 of 471 

Rate Advances in the manner provided in Section 2.09 and subject to the other conditions and 
limitations set forth in this Article 11. Each Lender’s obligation to make Revolving Advances 
pursuant to this Section 2.03A(c) to repay Swingline Advances shall be unconditional, 
continuing, irrevocable and absolute and shall not be affected by any circumstances, including, 
without limitation, (a) any set-off, counterclaim, recoupment, defense or other right which such 
Lender may have against the Agent, the Swingline Lender or any other Person, (b) the 
occurrence or continuance of a Default or an Event of Default, (c) any adverse change in the 
condition (financial or otherwise) of the Borrower, or (d) any other circumstance, happening or 
event whatsoever. In the event that any Lender fails to make payment to the Agent of any 
amount due under this Section 2.03A(c), the Agent shall be entitled to receive, retain and apply 
against such obligation the principal and interest otherwise payable to such Lender hereunder 
until the Agent receives such payment fiom such Lender or such obligation is otherwise fully 
satisfied. In addition to the foregoing, if for any reason any Lender fails to make payment to the 
Agent of any amount due under this Section 2.03A(c), such Lender shall be deemed, at the 
option of the Agent, to have unconditionally and irrevocably purchased fiom the Swingline 
Lender without recourse or warranty, an undivided interest and participation in the applicable 
Swingline Advance in the amount of such Revolving Advance, and such interest and 
participation may be recovered from such Lender together with interest thereon at the Federal 
Funds Rate for each day during the period commencing on the date of demand and ending on the 
date such amount is received. 

. 

(d) Swingline Advances ReDorts. The Swingline Lender shall fiunish to the Agent on 
each Business Day a written report summarizing outstanding Swingline Advances made by the 
Swingline Lender and the due date for the repayment of such Swingline Advances; provided that 
if no Swingline Advances are outstanding, no such report shall be required to be delivered. 

(e) Successor Swingline Lender. Subject to the appointment and acceptance of a 
successor Swingline Lender as provided in this paragraph, the Borrower may, upon not less than 
ten (10) Business Days prior notice to the Agent and the Lenders, replace the existing Swingline 
Lender with the consent of the Agent (which consent shall not unreasonably be withheld). Upon 
the acceptance of its appointment as Swingline Lender hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
replaced Swingline Lender, and the replaced Swingline Lender shall be discharged h m  its 
duties and obligations hereunder. The fees payable by the Borrower to a successor Swingline 
Lender shall be as agreed between the Borrower and such successor. After the Swingline 
Lender’s replacement hereunder, the provisions of this Article and Section 8.04 shall continue in 
effect for its benefit in respect of any actions taken or omitted to be taken by it while it was 
acting as Swingline Lender. 

Section 2.04 Fees. 

(a) Commitment Fee. The Borrower agrees to pay to the Agent for the account of 
each Lender a commitment fee on such Lender’s Unused Commitment (provided that, for the 
avoidance of doubt, and without duplication, such Lender’s Unused Commitment shall be 
calculated exclusive of such Lender’s Swingline Exposure and, if such Lender is the Swingline 
Lender, without giving effect to the Swingline Advances, and in no event shall the aggregate of 
such commitment fees exceed an amount calculated based on the product of (a) the aggregate 
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Revolving Credit Commitments minus the aggregate principal amount of all Revolving 
Advances and aggregate L/C Obligations and (b) the Applicable Rate for commitment fees) from 
the Effective Date in the case of each Initial Lender and from the effective date specified in the 
Assumption Agreement or in the Assignment and Assumption pursuant to which it became a 
Lender in the case of each other Lender until the Termination Date at a rate per annum equal to 
the Applicable Rate for commitment fees in effect from time to time, payable in arrears quarterly 
on the last day of each March, June, September and December, Commencing December 31, 
201 1, and on the Termination Date, provided that no commitment fee shall accrue with respect to 
the Unused Commitment of an Affected Lender so long as such Lender shall be an Affected 
Lender. 

(b) Letter of Credit Fees. 

(i) The Borrower shall pay to the Agent for the account of each Lender a 
commission on such Lender’s Ratable Share of the average daily aggregate Available 
Amount of all Letters of Credit outstanding from time to time at a rate per annum equal 
to the Applicable Rate for Eurodollar Rate Advances in effect from time to time, during 
such calendar quarter, payable in arrears quarterly on the last day of each March, June, 
September and December, commencing with the quarter ended December 3 1,20 1 1, and 
on the Termination Date; provided that the Applicable Rate for Eurodollar Rate 
Advances shall be 2% above such Applicable Rate in effect upon the Occurrence and 
during the continuation of an Event of Default if the Borrower is required to pay default 
interest pursuant to Section 2.07(b). 

(ii) The Borrower shall pay to each Issuing Bank, for its own account, a 
fronting fee with respect to each Letter of Credit issued by such Issuing Bank, payable in 
the amounts and at the times specified in the applicable Fee Letter between the Borrower 
and such Issuing Bank, and such other commissions, issuance fees, transfer fees and other 
fees and charges in connection with the issuance or administration of each Letter of 
Credit as the Borrower and such Issuing Bank shall agree promptly following receipt of 
an invoice therefor. 

(c) Agent’s Fees. The Borrower shall pay to the Agent for its own account such fees 
as are agreed between the Borrower and the Agent pursuant to the Fee Letter between the 
Borrower and the Agent. 

Section 2.05 Optional Termination or Reduction of the Conlmitments. 

(a) The Borrower shall have the right, upon at least three Business Days’ notice to the 
Agent, to terminate in whole or permanently reduce ratably in part the Unused Commitments or 
the Unissued Letter of Credit Commitments, provided that each partial reduction shall be in the 
aggregate amount of $10,000,000 or an integral multiple of $1,000,000 in excess thereof. 

(b) So long as no Default or Event of Default shall be continuing, the Borrower shall 
have the right, at any time, upon at least ten Business Days’ notice to an Affected Lender (with a 
copy to the Agent), to terminate in whole such Lender’s Revolving Credit Commitment and, if 
applicable, its Letter of Credit Commitment, without affecting the Commitments of any other 
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Lender. Such termination shall be effective, (x) with respect to such Lender’s Unused 
Commitment, on the date set forth in such notice, provided. however, that such date shall be no 
earlier than ten Business Days after receipt of such notice and (y) with respect to each Revolving 
Advance outstanding to such Lender, in the case of Base Rate Advances, on the date set forth in 
such notice and, in the case of Eurodollar Rate Advances, on the last day of the then current 
Interest Period relating to such Revolving Advance. Upon termination of a Lender’s 
Commitments under this Section 2.05(b), the Borrower will pay or cause to be paid all principal 
of, and interest accrued to the date of such payment on, Revolving Advances (and if such Lender 
is the Swingline Lender, the Swingline Advances) owing to such Lender and, subject to Section 
2.19, pay any accrued commitment fees or Letter of Credit fees payable to such Lender pursuant 
to the provisions of Section 2.04, and all other amounts payable to such Lender hereunder 
(including, but not limited to, any increased costs or other amounts owing under Section 2.1 1 and 
any indemnification for Taxes under Section 2.14); and, if such Lender is an Issuing Bank, shall 
pay to such Issuing Bank for deposit in an escrow account an amount equal to the Available 
Amount of all Letters of Credit issued by such Issuing Bank, whereupon all Letters of Credit 
issued by such Issuing Bank shall be deemed to have been issued outside of this Agreement on a 
bilateral basis and shall cease for all purposes to constitute a Letter of Credit issued under this 
Agreement, and upon such payments, except as otherwise provided below, the obligations of 
such Lender hereunder shall, by the provisions hereof, be released and discharged; provided, 
however, that (i) such Lender’s rights under Sections 2.1 1,2.14 and 8.04, and, in the case of an 
Issuing Bank, Section 8.04(c), and its obligations under Section 8.04 and 8.08, in each case in 
accordance with the terms thereof, shall survive such release and discharge as to matters 
occurring prior to such date and (ii) such escrow agreement shall be in a form reasonably agreed 
to by the Borrower and such Issuing Bank, but in no event shall either the Borrower or such 
Issuing Bank require any waivers, covenants, events of default or other provisions that are more 
restrictive than or inconsistent with the provisions of this Agreement. Subject to Section 2.18, 
the aggregate amount of the Commitments of the Lenders once reduced pursuant to this Section 
2.05(b) may not be reinstated. The termination of the Commitments of an Affected Lender 
pursuant to this Section 2.05(b) will not be deemed to be a waiver of any right that the Borrower, 
the Agent, any Issuing Bank, the Swingline Lender or any other Lender may have against the 
Affected Lender that arose prior to the date of such termination. Upon any such termination, the 
Ratable Share of each remaining Lender will be revised. 

Section 2.06 ReDavment of Advances. The Borrower shall repay to the Agent for the 
ratable account of the Lenders on the Termination Date the aggregate principal amount of the 
Revolving Advances made by such Lender and then outstanding. The Borrower shall repay 
Swingline Advances in accordance with Section 2.03A(c). 

Section 2.07 Interest on Advances. 

(a) Scheduled Interest. The Borrower shall pay interest on the unpaid principal 
amount of each Advance owing to each Lender (including the Swingline Lender) from the date 
of such Advance until such principal amount shall be paid in full, at the following rates per 
annum: 

(i) Base Rate Advances. During such periods as such Revolving Advance is 
a Base Rate Advance, a rate per annum equal at all times to the sum of (x) the Base Rate 
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in effect fiom time to time & (y) the Applicable Rate for Base Rate Advances in effect 
fiom time to time, payable in arrears quarterly on the last day of each March, June, 
September and December during such periods and on the date such Base Rate Advance 
shall be Converted or paid in full. 

(ii) Eurodollar Rate Advances. During such periods as such Revolving 
Advance is a Eurodollar Rate Advance, a rate per annum equal at all times during each 
Interest Period for such Revolving Advance to the sum of (x) the Eurodollar Rate for 
such Interest Period for such Revolving Advance (y) the Applicable Rate for 
Eurodollar Rate Advances in effect &om time to time, payable in m a r s  on the last day 
of such Interest Period and, if such Interest Period has a duration of more than three 
months, on each day that occurs during such Interest Period every three months &om the 
first day of such Interest Period and on the date such Eurodollar Rate Advance shall be 
Converted or paid in full. 

(iii) Swingline Advances. During such period as such Swingline Advance 
remains outstanding, the Base Rate or, as agreed to by the Swingline Lender and the 
Borrower, the Money Market Rate or the Eurodollar Rate, payable on the date such 
Swingline Advance is required to be repaid. 

(b) Default Interest. Upon the occurrence and during the continuance of an Event of 
Default under Section 6.01(a), the Agent may, and upon the request of the Required Lenders 
shall, require the Borrower to pay interest (“Default Interest”) on (i) the unpaid principal amount 
of each Advance owing to each Lender, payable in arrears on the dates referred to in clause 
(a)(i), (a)(ii) or (a)(iii) above, at a rate per m u m  equal at all times to 2% per annum above the 
rate per annum required to be paid on such Advance pursuant to clause (a)($ (a)(ii) or (a)(iii) 
above and (ii) to the l l les t  extent permitted by Law, the amount of any interest, fee or other 
amount payable hereunder that is not paid when due, from the date such amount shall be due 
until such amount shall be paid in full, payable in arrears on the date such amount shall be paid 
in full and on demand, at a rate per annum equal at all times to 2% per annum above the rate per 
annum required to be paid on Base Rate Advances pursuant to clause (a)(i) above, provided, 
however, that following acceleration of the Advances pursuant to Section 6.01, Default Interest 
shall accrue and be payable hereunder whether or not previously required by the Agent. 

(c) Interest Rate Limitation. Nothing contained in this Agreement or in any other 
Loan Document shall be deemed to establish or require the payment of interest to any Lender at 
a rate in excess of the maximum rate permitted by applicable Law. If the amount of interest 
payable for the account of any Lender on any interest payment date would exceed the maximum 
amount permitted by applicable Law to be charged by such Lender, the amount of interest 
payable for its account on such interest payment date shall be automatically reduced to such 
maximum permissible amount. In the event of any such reduction affecting any Lender, if from 
time to time thereafter the amount of interest payable for the account of such Lender on any 
interest payment date would be less than the maximum amount permitted by applicable Law to 
be charged by such Lender, then the amount of interest payable for its account on such 
subsequent interest payment date shall be automatically increased to such maximum permissible 
amount, provided that at no time shall the aggregate amount by which interest paid for the 
account of any Lender has been increased pursuant to this sentence exceed the aggregate amount 
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by which interest paid for its account has theretofore been reduced pursuant to the previous 
sentence. 

Section 2.08 Interest Rate Determination. 

(a) The Agent shall give prompt notice to the Borrower and the Lenders of the 
applicable interest rate determined by the Agent for purposes of Section 2.07(a). 

(b) If the Required Lenders determine that for any reason in connection with any 
request for a Eurodollar Rate Advance or a Conversion to or continuation thereof that (a) Dollar 
deposits are not being offered to banks in the London interbank eurodollar market for the 
applicable amount and Interest Period of such Eurodollar Rate Advance, (b)adequate and 
reasonable means do not exist for determining the Eurodollar Rate for any requested Interest 
Period with respect to a proposed Eurodollar Rate Advance, or (c) the Eurodollar Rate for any 
requested Interest Period with respect to a proposed Eurodollar Rate Advance does not 
adequately and fairly reflect the cost to such Lenders of funding such Revolving Advance, the 
Agent will promptly so notify the Borrower and each Lender, whereupon each Eurodollar Rate 
Advance will automatically on the last day of the then existing Interest Period therefor Convert 
into a Base Rate Advance. Thereafter, the obligation of the Lenders to make or maintain 
Eurodollar Rate Advances shall be suspended until the Agent (upon the instruction of the 
Required Lenders) revokes such notice. Upon receipt of such notice, the Borrower may revoke 
any pending request for a Borrowing of, Conversion to or continuation of Eurodollar Rate 
Advances or, failing that, will be deemed to have Converted such request into a request for a 
Base Rate Advance in the amount specified therein. 

(c) If the Borrower shall fail to select the duration of any Interest Period for any 
Eurodollar Rate Advances in accordance with the provisions contained in the definition of 
“Interest Period” in Section 1.01, the Agent will forthwith so notify the Borrower and the 
Lenders and such Revolving Advances will automatically, on the last day of the then existing 
Interest Period therefor, Convert into Base Rate Advances. 

(d) On the date on which the aggregate unpaid principal amount of Eurodollar Rate 
Advances comprising any Borrowing shall be reduced, by payment or prepayment or otherwise, 
to less than $5,000,000, such Revolving Advances shall automatically Convert into Base Rate 
Advances. 

(e) Upon the occurrence and during the continuance of any Event of Default, 

(i) with respect to Eurodollar Rate Advances, each such Revolving Advance 
will automatically, on the last day of the then existing Interest Period therefor, Convert 
into a Base Rate Advance (or if such Revolving Advance is then a Base Rate Advance, 
will continue as a Base Rate Advance); and 

(ii) the obligation of the Lenders to make Eurodollar Rate Advances or to 
Convert Revolving Advances into Eurodollar Rate Advances shall be suspended until the 
Agent shall notify the Borrower and the Lenders that the circumstances causing such 
suspension no longer exist. 
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Section 2.09 Optional Conversion of Revolvinrr Advances. The Borrower may on any 
Business Day, upon notice given to the Agent not later than 12:OO noon on the third Business 
Day prior to the date of the proposed Conversion and subject to the provisions of Sections 2.08 
and 2.12, Convert all Revolving Advances of one Type comprising the same Borrowing into 
Revolving Advances of the other Type; provided, however, that (a) any Conversion of 
Eurodollar Rate Advances into Base Rate Advances shall be made only on the last day of an 
Interest Period for such Eurodollar Rate Advances, (b) any Conversion of Base Rate Advances 
into Eurodollar Rate Advances shall be in an amount not less than the minimum amount 
specified in Section 2.02(b), (c) no Conversion of any Revolving Advances shall result in more 
separate Borrowings than permitted under Section 2.02(b) and (d) no Swingline Advances may 
be converted. Each such notice of a Conversion shall, within the restrictions specified above, 
specify (i) the date of such Conversion, (ii) the Revolving Advances to be Converted, and (iii) if 
such Conversion is into Eurodollar Rate Advances, the duration of the initial Interest Period for 
each such Revolving Advance. Each notice of Conversion shall be irrevocable and binding on 
the Borrower. 

Section 2.10 Prepavments of Advances. 

(a) Optional. At any time and from time to time, the Borrower shall have the right to 
prepay any Advance, in whole or in part, without premium or penalty (except as provided in 
clause (y) below), upon notice at least two Business Days’ prior to the date of such prepayment, 
in the case of Eurodollar Rate Advances, and not later than 11:00 a.m. on the date of such 
prepayment in the case of Base Rate Advances and Swingline Advances, to the Agent (and, in 
the case of prepayment a Swingline Advance, the Swingline Lender) specifying the proposed 
date of such prepayment and the aggregate principal amount and Type of the Advance to be 
prepaid (and, in the case of Eurodollar Rate Advances, the Interest Period of the Borrowing 
pursuant to which made); provided, however, that (x) each partial prepayment shall be in an 
aggregate principal amount of $5,000,000 or an integral multiple of $1,000,000 in excess thereof, 
and shall be accompanied by accrued interest to the date of prepayment on the principal amount 
prepaid, and (y) in the event of any such prepayment of a Eurodollar Rate Advance, the 
Borrower shall be obligated to reimburse the Lenders in respect thereof pursuant to Section 
8.04(e). 

(b) Mandatory. 

(i) The Borrower shall prepay the aggregate principal amount of the 
Advances, together with accrued interest to the date of prepayment on the principal 
amount prepaid, without requirement of demand therefor, or shall pay or prepay any 
other Indebtedness then outstanding at any time, when and to the extent required to 
comply with applicable Laws of any Governmental Authority or applicable resolutions of 
the Board of Directors of the Borrower. 

(ii) If for any reason the Total Outstandings at any time exceed the aggregate 
Revolving Credit Commitments then in effect, the Borrower shall, within one Business 
Day after notice thereof, prepay Advances andor Cash Collateralize the WC Obligations 
in an aggregate amount equal to such excess; provided, however, that the Borrower shall 
not be required to Cash Collateralize the WC Obligations pursuant to this Section 2.10(b) 
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unless, after the prepayment in full of the Advances, the Total Outstandings exceed the 
aggregate Revolving Credit Commitments then in effect. 

Section 2.1 1 Increased Costs. 

(a) Increased Costs Generallv. If any Change in Law shall: 

(i) impose, modify or deem applicable any reserve, special deposit, 
compulsory loan, insurance charge or similar requirement against assets of, deposits with 
or for the account of, or credit extended or participated in by, any Lender (except any 
reserve requirement contemplated by Section 2.1 l(e)) or any Issuing Bank; or 

(ii) impose on any Lender or any Issuing Bank or the London interbank 
market any other condition, cost or expense affecting this Agreement or Eurodollar Rate 
Advances made by such Lender or any Letter of Credit or participation therein; 

and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Rate Advance (or of maintaining its obligation to make any such 
Revolving Advance), or to increase the cost to such Lender or such Issuing Bank of participating 
in, issuing or maintaining any Letter of Credit (or of maintaining its obligation to participate in 
or to issue any Letter of Credit), or to reduce the amount of any sum received or receivable by 
such Lender or such Issuing Bank hereunder (whether of principal, interest or any other amount) 
then, upon request of such Lender or such Issuing Bank, the Borrower will pay to such Lender or 
such Issuing Bank, as the case may be, such additional amount or amounts as will compensate 
such Lender or such Issuing Bank, as the case may be, for such additional costs incurred or 
reduction suffered. 

(b) Capital Requirements. If any Lender or any Issuing Bank determines that any 
Change in Law affecting such Lender or such Issuing Bank or any Applicable Lending Office of 
such Lender or such Lender’s or such Issuing Bank’s holding company, if any, regarding capital 
requirements has or would have the effect of reducing the rate of return on such Lender’s or such 
Issuing Bank’s capital or on the capital of such Lender’s or such Issuing Bank’s holding 
company, if any, as a consequence of this Agreement, the Commitments of such Lender or the 
Advances made by, or participations in Letters of Credit held by, such Lender, or the Letters of 
Credit issued by such Issuing Bank, to a level below that which such Lender or such Issuing 
Bank or such Lender’s or such Issuing Bank’s holding company could have achieved but for 
such Change in Law (taking into consideration such Lender’s or such Issuing Bank’s policies 
and the policies of such Lender’s or such Issuing Bank’s holding company with respect to capital 
adequacy), then fiom time to time the Borrower will pay to such Lender or such Issuing Bank, as 
the case may be, such additional amount or amounts as will compensate such Lender or such 
Issuing Bank or such Lender’s or such Issuing Bank‘s holding company for any such reduction 
suffered. 

(c) Certificates for Reimbursement. A certificate of a Lender or an Issuing Bank 
setting forth the amount or amounts necessary to compensate such Lender or such Issuing Bank 
or its holding company, as the case may be, as specified in subsection (a) or (b) of this Section 
and delivered to the Borrower shall be conclusive and binding upon all parties absent manifest 
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error. The Borrower shall pay such Lender or such Issuing Bank, as the case may be, the amount 
shown as due on any such certificate within 30 days after receipt thereof. 

(d) Delay in Requests. Failure or delay on the part of any Lender or any Issuing 
Bgnk to demand compensation pursuant to the foregoing provisions of this Section shall not 
constitute a waiver of such Lender’s or such Issuing Bank’s right to demand such compensation, 
provided that the Borrower shall not be required to compensate a Lender or an Issuing Bank 
pursuant to the foregoing provisions of this Section for any increased costs incurred or reductions 
suffered more than three months prior to the date that such Lender or such Issuing Bank, as the 
case may be, notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s or such Issuing Bank’s intention to claim compensation therefor 
(except that, if the Change in Law giving rise to such increased costs or reductions is retroactive, 
then the three-month period referred to above shall be extended to include the period of 
retroactive effect thereof). 

(e) Reserves on Eurodollar Rate Advances. The Borrower shall pay to each Lender, 
as long as such Lender shall be required to maintain reserves with respect to liabilities or assets 
consisting of or including Eurocurrency funds or deposits (currently known as “Eurocurrency 
liabilities”), additional interest on the unpaid principal amount of each Eurodollar Rate Advance 
equal to the actual costs of such reserves allocated to such Revolving Advance by such Lender 
(as determined by such Lender in good faith, which determination shall be conclusive absent 
manifest error), which shall be due and payable on each date on which interest is payable on such 
Eurodollar Rate Advance, provided the Borrower shall have received at least 30 days’ prior 
notice (with a copy to the Agent) of such additional interest from such Lender. If a Lender fails 
to give notice 30 days prior to the relevant interest payment date, such additional interest shall be 
due and payable 30 days fkom receipt of such notice. 

Section2.12 Illeaalitv. If any Lender shall have determined in good faith that the 
introduction of or any change in any applicable Law or in the interpretation or administration 
thereof by any Governmental Authority charged with the interpretation or administration thereof, 
or compliance with any guideline or request from any such Governmental Authority (whether or 
not having the force of law), for any Lender or its Applicable Lending Office to make, maintain 
or fund Eurodollar Rate Advances, or to determine or charge interest rates based upon the 
Eurodollar Rate, or any Governmental Authority has imposed material restrictions on the 
authority of such Lender to purchase or sell, or to take deposits of, Dollars in the London 
interbank market, then, on notice thereof by such Lender to the Borrower through the Agent, any 
obligation of such Lender to make or continue Eurodollar Rate Advances or to convert Base Rate 
Advances to Eurodollar Rate Advances shall be suspended until such Lender notifies the Agent 
and the Borrower that the circumstances giving rise to such determination no longer exist. Upon 
receipt of such notice, the Borrower shall, upon demand fkom such Lender (with a copy to the 
Agent), prepay or, if applicable, convert all Eurodollar Rate Advances of such Lender to Base 
Rate Advances, either on the last day of the Interest Period therefor, if such Lender may lawfully 
continue to maintain such Eurodollar Rate Advances to such day, or immediately, if such Lender 
may not lawfully continue to maintain such Eurodollar Rate Advances. Upon any such 
prepayment or conversion, the Borrower shall also pay accrued interest on the amount so prepaid 
or converted. 
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Section 2.13 Payments and Computations. 

(a) All payments to be made by the Borrower shall be made without condition or 
deduction for any counterclaim, defense, recoupment or setoff. The Borrower shall make each 
payment hereunder not later than 1:00 p.m. on the day when due in U.S. dollars to the Agent at 
the Agent’s Account in same day funds. The Agent will promptly thereafter cause to be 
distributed like funds relating to the payment of principal, interest, fees or commissions ratably 
(other than amounts payable pursuant to Section 2.05(b), 2.1 1, 2.12, 2.14,2.20 or 8.04(e)) to the 
Lenders for the account of their respective Applicable Lending Offices, and like funds relating to 
the payment of any other amount payable to any Lender to such Lender for the account of its 
Applicable Lending Office, in each case to be applied in accordance with the terms of this 
Agreement. Upon any Assuming Lender becoming a Lender hereunder as a result of a 
Commitment Increase pursuant to Section 2.18, and upon the Agent’s receipt of such Lender’s 
Assumption Agreement and recording of the information contained therein in the Register, from 
and after the applicable Increase Date, the Agent shall make all payments hereunder and under 
any Notes issued in connection therewith in respect of the interest assumed thereby to the 
Assuming Lender. Upon its acceptance of an Assignment and Assumption and recording of the 
information contained therein in the Register pursuant to Section 8.07(c), fkom and after the 
effective date specified in such Assignment and Assumption, the Agent shall make all payments 
hereunder and under the Notes in respect of the interest assigned thereby to the Lender assignee 
thereunder, and the parties to such Assignment and Assumption shall make all appropriate 
adjustments in such payments for periods prior to such effective date directly between 
themselves. 

(b) All computations of interest based on (i) the Prime rate (as defined in the 
definition of “Base Rate” in Section 1.01) shall be made by the Agent on the basis of a year of 
365 or 366 days, as the case may be and (ii) the Federal Funds Rate, the Eurodollar Rate and of 
fees and Letter of Credit commissions shall be made by the Agent on the basis of a year of 360 
days, in each case for the actual number of days (including the first day but excluding the last 
day) occurring in the period for which such interest, fees or commissions are payable. Interest 
on Swingline Advances shall be calculated on the basis of a year of 360 days or such other basis 
agreed to by the Swingline Lender and the Borrower, in each case for the actual number of days 
(including the first day but excluding the last day) occurring in the period for which such interest 
is payable. Each determination by the Agent of an interest rate hereunder shall be conclusive 
and binding for all purposes, absent manifest error. 

(c) Whenever any payment hereunder or under the Notes shall be stated to be due on 
a day other than a Business Day, such payment shall be made on the next succeeding Business 
Day, and such extension of time shall in such case be included in the computation of payment of 
interest, fees or commissions, as the case may be; provided, however, that, if such extension 
would cause payment of interest on or principal of Eurodollar Rate Advances to be made in the 
next following calendar month, such payment shall be made on the next preceding Business Day. 

(d) Unless the Agent shall have received notice from the Borrower prior to the date 
on which any payment is due to the Lenders hereunder that the Borrower will not make such 
payment in full, the Agent may assume that the Borrower has made such payment in full to the 
Agent on such date and the Agent may, in reliance upon such assumption, cause to be distributed 
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to each Lender on such due date an amount equal to the amount then due such Lender. If and to 
the extent the Borrower shall not have so made such payment in 111 to the Agent, each Lender 
shall repay to the Agent forthwith on demand such amount distributed to such Lender together 
with interest thereon, for each day from the date such amount is distributed to such Lender until 
the date such Lender repays such amount to the Agent, at the Federal Funds Rate. 

Section 2.14 Taxes. 

(a) Pavments Free of Taxes: Obligation to Withhold: Payments on Account of Taxes. 

(i) Any and all payments by or on account of any obligation of the Borrower 
hereunder or under any other Loan Document shall to the extent permitted by applicable 
Laws be made free and clear of and without reduction or withholding for any Taxes. If, 
however, applicable Laws require the Borrower or the Agent to withhold or deduct any 
Tax, such Tax shall be withheld or deducted in accordance with such Laws as determined 
by the Borrower or the Agent, as the case may be, upon the basis of the information and 
documentation to be delivered pursuant to subsection (e) below. 

(ii) If the Borrower or the Agent shall be required by the Internal Revenue 
Code to withhold or deduct any Taxes, including both United States of America Federal 
backup withholding and withholding taxes, from any payment, then (A) the Agent shall 
withhold or make such deductions as are determined by the Agent to be required based 
upon the information and documentation it has received pursuant to subsection (e) below, 
(B) the Agent shall timely pay the full amount withheld or deducted to the relevant 
Governmental Authority in accordance with the Internal Revenue Code, and (C) to the 
extent that the withholding or deduction is made on account of Indemnified Taxes or 
Other Taxes, the sum payable by the Borrower shall be increased as necessary so that 
after any required withholding or the making of all required deductions (including 
deductions applicable to additional sums payable under this Section) the Agent, Lender 
or Issuing Bank, as the case may be, receives an amount equal to the sum it would have 
received had no such withholding or deduction been made. 

(b) Pament of Other Taxes bv the Borrower. Without limiting the provisions of 
subsection (a) above, the Borrower shall. timely pay any Other Taxes to the relevant 
Governmental Authority in accordance with applicable Laws. 

(c) Tax Indemnifications. 

(i) Without limiting the provisions of subsection (a) or (b) above, the 
Borrower shall, and does hereby, indemnify the Agent, each Lender and each Issuing 
Bank, and shall make payment in respect thereof within 30 days after written demand 
therefor, for the full amount of any Indemnified Taxes or Other Taxes (including 
Indemnified Taxes or Other Taxes imposed or asserted on or attributable to amounts 
payable under this Section) withheld or deducted by the Borrower or the Agent or paid by 
the Agent, such Lender or such Issuing Bank, as the case may be, and any penalties, 
interest and reasonable expenses arising therefrom or with respect thereto, whether or not 
such Indemnified Taxes or Other Taxes were correctly or legally imposed or asserted by 
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the relevant Governmental Authority. The Borrower shall also, and does hereby, 
indemnify the Agent, and shall make payment in respect thereof within 10 days after 
demand therefor, for any amount which a Lender or an Issuing Bank for any reason fails 
to pay indefeasibly to the Agent as required by clause (ii) of this subsection. A certificate 

. as to the amount of any such payment or liability delivered to the Borrower by a Lender 
or an Issuing Bank (with a copy to the Agent), or by the Agent on its own behalf or on 
behalf of a Lender or an Issuing Bank, shall be conclusive absent manifest error. 

(ii) Without limiting the provisions of subsection (a) or (b) above, each 
Lender and each Issuing Bank shall, and does hereby, indemnify the Borrower and the 
Agent, and shall make payment in respect thereof within 30 days after demand therefor, 
against any and all Taxes and any and all related losses, claims, liabilities, penalties, 
interest and expenses (including the fees, charges and disbursements of any counsel for 
the Borrower or the Agent) incurred by or asserted against the Borrower or the Agent by 
any Governmental Authority as a result of the failure by such Lender or such Issuing 
Bank, as the case may be, to deliver, or as a result of the inaccuracy, inadequacy or 
deficiency of, any documentation required to be delivered by such Lender or such Issuing 
Bank, as the case may be, to the Borrower or the Agent pursuant to subsection (e). Each 
Lender and each Issuing Bank hereby authorizes the Agent to set off and apply any and 
all amounts at any time owing to such Lender or such Issuing Bank, as the case may be, 
under this Agreement or any other Loan Document against any amount due to the Agent 
under this clause (ii). The agreements in this clause (ii) shall survive the resignation 
and/or replacement of the Agent, any assignment of rights by, or the replacement of, a 
Lender or an Issuing Bank, the termination of the Commitments and the repayment, 
satisfaction or discharge of all other Obligations. 

(d) Evidence of Pavments. Upon request by the Borrower or the Agent, as the case 
may be, after any payment of Taxes by the Borrower or by the Agent to a Governmental 
Authority as provided in this 2.14, the Borrower shall deliver to the Agent or the Agent shall 
deliver to the Borrower, as the case may be, the original or a certified copy of a receipt issued by 
such Governmental Authority evidencing such payment, a copy of any return required by Laws 
to report such payment or other evidence of such payment reasonably satisfactory to the 
Borrower or the Agent, as the case may be. 

(e) Status of Lenders; Tax Documentation. 

(i) Each Lender shall deliver to the Borrower and to the Agent, at the time or 
times prescribed by applicable Laws or when reasonably requested by the Borrower or 
the Agent, such properly completed and executed documentation prescribed by 
applicable Laws or by the taxing authorities of any jurisdiction and such other reasonably 
requested idormation as will permit the Borrower or the Agent, as the case may be, to 
determine (A) whether or not payments made hereunder or under any other Loan 
Document are subject to Taxes, (B) if applicable, the required rate of withholding or 
deduction, and (C) such Lender’s entitlement to any available exemption fiom, or 
reduction of, applicable Taxes in respect of all payments to be made to such Lender by 
the Borrower pursuant to this Agreement or otherwise to establish such Lender’s status 
for withholding tax purposes in the applicable jurisdiction. 
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(ii) Without limiting the generality of the foregoing, if the Borrower is 
resident for tax purposes in the United States of America, 

(A) any Lender that is a “United States person” within the 
meaning of Section 7701(a)(30) of the Internal Revenue Code shall deliver to the 
Borrower and the Agent executed originals of Internal Revenue Service Form W- 
9 or such other documentation or information prescribed by applicable Laws or 
reasonably requested by the Borrower or the Agent as will enable the Borrower or 
the Agent, as the case may be, to determine whether or not such Lender is subject 
to backup withholding or infinmation reporting requirements; and 

(B) each Foreign Lender that is entitled under the Internal 
Revenue Code or any applicable treaty to an exemption from or reduction of 
withholding tax with respect to payments hereunder or under any other Loan 
Document shall deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which such 
Foreign Lender becomes a Lender under this Agreement (and from time to time 
thereafter upon the request of the Borrower or the Agent, but only if such Foreign 
Lender is legally entitled to do so), whichever of the following is applicable: 

(1) executed originals of Internal Revenue Service 
Form W-8BEN claiming eligibility for benefits of an income tax treaty to 
which the United States of America is a party, 

(2) executed originals of Internal Revenue Service 
Form W-8EC1, 

(3) executed originals of Internal Revenue Service 
Form W-8IMY and all required supporting documentation, 

(4) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under section 88 1 (c) of the 
Internal Revenue Code, (x) a certificate to the effect that such Foreign 
Lender is not (A) a “bank” within the meaning of section 881(c)(3)(A) of 
the Internal Revenue Code, (B) a “10 percent shareholder” of the 
Borrower within the meaning of section 881(c)(3)(B) of the Internal 
Revenue Code, or (C) a “controlled foreign corporation” described in 
section 881(c)(3)(C) of the Internal Revenue Code and (y) executed 
originals of Internal Revenue Service Form W-8BEN, or 

( 5 )  executed originals of any other f o m  prescribed 
by applicable Laws as a basis for claiming exemption from or a reduction 
in United States of America Federal withholding tax together with such 
supplementary documentation as may be prescribed by applicable Laws to 
permit the Borrower or the Agent to determine the withholding or 
deduction required to be made. 
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(iii) Each Lender shall promptly (A) noti@ the Borrower and the Agent of any 
change in circumstances which would modify or render invalid any claimed exemption or 
reduction, and (B) take such steps as shall not be materially disadvantageous to it, in the 
reasonable judgment of such Lender, and as may be reasonably necessary (including the 
re-designation of its Applicable Lending Ofice) to avoid any requirement of applicable 
Laws of any jurisdiction that the Borrower or the Agent make any withholding or 
deduction for taxes from amounts payable to such Lender. 

(iv) if a payment made to a Lender under any Loan Document would be 
subject to U.S. federal withholding Tax imposed by FATCA if such Lender were to fail 
to comply with the applicable reporting requirements of FATCA (including those 
contained in Section 1471(b) or 1472(b) of the Internal Revenue Code, as applicable), 
such Lender shall deliver to each of the Borrower and the Agent at the time or times 
prescribed by law and at such time or times reasonably requested by the Borrower or the 
Agent such documentation prescribed by applicable law (including as prescribed by 
Section 1471(b)(3)(C)(i) of the Internal Revenue Code) and such additional 
documentation reasonably requested by the Borrower or the Agent as may be necessary 
for the Borrower and the Agent to comply with their obligations under FATCA and to 
determine that such Lender has complied with such Lender’s obligations under FATCA 
or to determine the amount to deduct and withhold from such payment. Solely for 
purposes of this clause (iv), “FATCA” shall include any amendments made to FATCA 
after the date of this Agreement. 

( f )  Treatment of Certain Refunds. Unless required by applicable Laws, at no time 
shall the Agent have any obligation to file for or otherwise pursue on behalf of a Lender or an 
Issuing Bank, or have any obligation to pay to any Lender or any Issuing Bank, any refund of 
Taxes withheld or deducted from funds paid for the account of such Lender or such Issuing 
Bank, as the case may be. If the Agent, any Lender or any Issuing Bank determines, in its sole 
discretion, that it has received a refund of any Taxes or Other Taxes as to which it has been 
indemnified by the Borrower or with respect to which the Borrower has paid additional amounts 
pursuant to this Section, it shall pay to the Borrower an amount equal to such refund (but only to 
the extent of indemnity payments made, or additional amounts paid, by the Borrower under this 
Section with respect to the Taxes or Other Taxes giving rise to such refund), net of all reasonable 
out-of-pocket expenses incurred by the Agent, such Lender or such Issuing Bank, as the case 
may be, and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund), provided that the Borrower, upon the request of the 
Agent, such Lender or such Issuing Bank, agrees to repay the amount paid over to the Borrower 
(plus any penalties, interest or other charges imposed by the relevant Governmental Authority) to 
the Agent, such Lender or such Issuing Bank in the event the Agent, such Lender or such Issuing 
Bank is required to repay such refund to such Governmental Authority. This subsection shall not 
be construed to require the Agent, any Lender or any Issuing Bank to make available its tax 
returns (or any other information relating to its taxes that it deems confidential) to the Borrower 
or any other Person. 

(g) Pavments. Failure or delay on the part of the Agent, any Lender or any Issuing 
Bank to demand compensation pursuant to the foregoing provisions of this Section 2.14 shall not 
constitute a waiver of the Agent’s, such Lender’s or such Issuing Bank’s right to demand such 
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compensation, provided that the Borrower shall not be required to compensate the Agent, a 

Indemnified Taxes or Other Taxes imposed or asserted by the relevant Governmental Authority 
more than three months prior to the date that the Agent, such Lender or such Issuing Bank, as the 
case may be, claims compensation with respect thereto (except that, if a Change in Law giving 
rise to such Indemnified Taxes or Other Taxes is retroactive, then the three-month period 
referred to above shall be extended to include the period of retroactive effect thereof). 

I Lender or an Issuing Bank pursuant to the foregoing provisions of this Section 2.14 for any 
I 

I 

(h) Each of the Agent, any Issuing Bank or any Lender agrees to cooperate with any 
reasonable request made by the Borrower in respect of a claim of a refund in respect of 
Indemnified Taxes as to which it has been indemnified by the Borrower or with respect to which 
the Borrower has paid additional amounts pursuant to this Section 2.14 if (i) the Borrower has 
agreed in writing to pay all of the Agent’s or such Issuing Bank’s or such Lender’s reasonable 
out-of-pocket costs and expenses relating to such claim, (ii) the Agent or such Issuing Bank or 
such Lender determines, in its good faith judgment, that it would not be disadvantaged, unduly 
burdened or prejudiced as a result of such claim and (iii) the Borrower furnishes, upon request of 
the Agent, or such Issuing Bank or such Lender, an opinion of tax counsel (such opinion, which 
can be reasoned, and such counsel to be reasonably acceptable to such Lender, or such Issuing 
Bank or the Agent) that the Borrower is likely to receive a refund or credit. 

Section 2.15 Sharing of Payments. Etc. If any Lender shall obtain any payment 
(whether voluntary, involuntary, through the exercise of any right of set-off, or otherwise) on 
account of the Advances or L/C Advances owing to it (other than pursuant to Section 2.05(b), 
2.1 1, 2.12, 2.14, 2.20 or 8.04(e) or any payment obtained by a Lender as consideration for the 
assignment of or sale of a participation in any of its Advances or participations in Letters of 
Credit to any assignee or participant, other than to the Borrower or any Subsidiary thereof if 
permitted hereby (as to which the provisions of this Section 2.15 shall apply) in excess of its 
Ratable Share of payments on account of the Advances obtained by all the Lenders, such Lender 
shall forthwith purchase from the other Lenders (for cash at face value) such participations in the 
Advances owing to them as shall be necessary to cause such purchasing Lender to share the 
excess payment ratably with each of them; provided, however, that if all or any portion of such 
excess payment is thereafter recovered fiom such purchasing Lender, such purchase from each 
Lender shall be rescinded and such Lender shall repay to the purchasing Lender the purchase 
price to the extent of such recovery together with an amount equal to such Lender’s Ratable 
Share (according to the proportion of (i) the amount of such Lender’s required repayment to (ii) 
the total amount so recovered from the purchasing Lender) of any interest or other amount paid 
or payable by the purchasing Lender in respect of the total amount so recovered. The Borrower 
agrees that any Lender so purchasing a participation fiom another Lender pursuant to this 
Section 2.15 may, to the fullest extent permitted by Law, exercise all its rights of payment 
(including the right of set-off) with respect to such participation as fully as if such Lender were 
the direct creditor of the Borrower in the amount of such participation. 

Section 2.16 Evidence of Debt. 

(a) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each 
Advance owing to such Lender fiom time to time, including the amounts of principal and interest 
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payable and paid to such Lender from time to time hereunder in respect of Advances. The 
Borrower agrees that upon notice by any Lender (including the Swingline Lender) to the 
Borrower (with a copy of such notice to the Agent) to the effect that a Note is required or 
appropriate in order for such Lender to evidence (whether for purposes of pledge, enforcement or 
otherwise) the Advances owing to, or to be made by, such Lender, the Borrower shall promptly 
execute and deliver to such Lender a Note payable to the order of such Lender in a principal 
amount up to the Revolving Credit Commitment of such Lender. 

(b) The Register maintained by the Agent pursuant to Section 8.07(c) shall include a 
control account, and a subsidiary account for each Lender, in which accounts (taken together) 
shall be recorded (i) the date and amount of each Borrowing made hereunder, the Type of 
Advances comprising such Borrowing and, if appropriate, the Interest Period applicable thereto, 
(ii) the terms of each Assumption Agreement and each Assignment and Assumption delivered to 
and accepted by it, (iii) the amount of any principal or interest due and payable or to become due 
and payable &om the Borrower to each Lender hereunder and (iv) the amount of any sum 
received by the Agent from the Borrower hereunder and each Lender’s share thereof. 

(c) Entries made in good faith by the Agent in the Register pursuant to subsection (b) 
above, and by each Lender in its account or accounts pursuant to subsection (a) above, shall be 
prima facie evidence of the amount of principal and interest due and payable or to become due 
and payable from the Borrower to, in the case of the Register, each Lender and, in the case of 
such account or accounts, such Lender, under this Agreement, absent manifest error; provided, 
however, that the failure of the Agent or such Lender to make an entry, or any finding that an 
entry is incorrect, in the Register or such account or accounts shall not limit or otherwise affect 
the obligations of the Borrower under this Agreement. 

Section 2.17 Use of Proceeds. The proceeds of the Advances shall be available (and 
the Borrower agrees that it shall use such proceeds) solely to refinance Indebtedness of the 
Borrower from time to time and for other general corporate purposes of the Borrower. 

Section 2.18 Increase in the Aggregate Revolving Credit Commitments. 

(a) The Borrower may, at any time prior to the Termination Date, by notice to the 
Agent, request that the aggregate amount of the Revolving Credit Commitments be increased by 
an amount of $10~000,000 or an integral multiple thereof (each a “Commitment Increase”) to be 
effective as of a date that is at least 90 days prior to the Termination Date (the “Increase Date”) 
as specified in the related notice to the Agent; provided, however that (i) in no event shall the 
aggregate amount of the Revolving Credit Commitments at any time exceed $300,000,000 or the 
aggregate amount of Commitment Increases exceed $100,000,000 and (ii) on the date of any 
request by the Borrower for a Commitment Increase and on the related Increase Date, the 
applicable conditions set forth in this Section 2.18 shall be satisfied. 

(b) The Agent shall promptly notify the Lenders of a request by the Borrower for a 
Commitment Increase, which notice shall include (i) the proposed amount of such requested 
Commitment Increase, (ii) the proposed Increase Date and (iii) the date by which Lenders 
wishing to participate in the Commitment Increase must commit to an increase in the amount of 
their respective Revolving Credit Commitments (the “Commitment Date”). Each Lender that is 
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willing to participate in such requested Commitment Increase (each an “Increasing Lender”) 
shall, in its sole discretion, give written notice to the Agent on or prior to the Commitment Date 
of the amount by which it is willing to increase its Revolving Credit Commitment. If the 
Lenders notify the Agent that they are willing to increase the amount of their respective 
Revolving Credit Commitments by an aggregate amount that exceeds the amount of the 
requested Commitment Increase, the requested Commitment Increase shall be allocated among 
the Lenders willing to participate therein in such amounts as are agreed between the Borrower 
and the Agent. Each Increasing Lender shall be subject to such applicable consents, if any, as 
may be required under Section 8.07(b)(iii). 

(c) Promptly following each Commitment Date, the Agent shall notify the Borrower 
as to the amount, if any, by which the Lenders are willing to participate in the requested 
Commitment Increase. If the aggregate amount by which the Lenders are willing to participate 
in any requested Commitment Increase on any such Commitment Date is less than the requested 
Commitment Increase, then the Borrower may extend offers to one or more Eligible Assignees to 
participate in any portion of the requested Commitment Increase that has not been committed to 
by the Lenders as of the applicable Commitment Date; provided, however, that the Revolving 
Credit Commitment of each such Eligible Assignee shall be in an amount of not less than 
$10,000,000. 

(d) On each Increase Date, each Eligible Assignee that accepts an offer to participate 
in a requested Commitment Increase in accordance with Section 2.18(b) (each such Eligible 
Assignee, an “Assuming Lender”) shall become a Lender party to this Agreement as of such 
Increase Date and the Revolving Credit Commitment of each Increasing Lender for such 
requested Commitment Increase shall be so increased by the amount by which the Increasing 
Lender agreed to increase its Revolving Credit Commitment (or by the amount allocated to such 
Lender pursuant to the last sentence of Section 2.18@)) as of such Increase Date; provided, 
however, that the Agent shall have received on or before such Increase Date the following, each 
dated such date: 

(i) (A) certified copies of resolutions of the Board of Directors of the 
Borrower approving the Commitment Increase and the corresponding modifications to 
this Agreement, (B) an opinion of counsel for the Borrower (which may be in-house 
counsel), in form and substance reasonably acceptable to the Required Lenders and (C) a 
certificate from a duly authorized officer of the Borrower, stating that the conditions set 
forth in Section 3.02(a) and (b) are satisfied; 

(ii) an assumption agreement fkom each Assuming Lender, if any, in form and 
substance satisfactory to the Borrower and the Agent (each an “Assumption 
Agreement”), duly executed by such Assuming Lender, the Agent, the Borrower and 
each other Person required to consent thereto, as applicable under Section 8,07(b)(iii); 
and 

(iii) confirmation from each Increasing Lender of the increase in the amount of 
its Revolving Credit Commitment in a writing satisfactory to the Borrower and the 
Agent. 
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On each Increase Date, upon fulfillment of the conditions set forth in the immediately preceding 
sentence of this Section 2.18(d), the Agent shall notify the Lenders (including, without 
limitation, each Assuming Lender) and the Borrower, on or before 1:00 p.m., by telecopier, of 
the occurrence of the Commitment Increase to be effected on such Increase Date and shall record 
in the Register the relevant information with respect to each Increasing Lender and each 
Assuming Lender on such date. Each Increasing Lender and each Assuming Lender shall, before 
2:OO p.m. on the Increase Date, make available for the account of its Applicable Lending Oflice 
to the Agent at the Agent’s Account, in same day funds, in the case of such Assuming Lender, an 
amount equal to such Assuming Lender’s Ratable Share of the Borrowings then outstanding 
(calculated based on its Revolving Credit Commitment as a percentage of the aggregate 
Revolving Credit Commitments outstanding after giving effect to the relevant Commitment 
Increase) and, in the case of such Increasing Lender, an amount equal to the excess of (i) such 
Increasing Lender’s Ratable Share of the Borrowings then outstanding (calculated based on its 
Revolving Credit Commitment as a percentage of the aggregate Revolving Credit Commitments 
outstanding after giving effect to the relevant Commitment Increase) over (ii) such Increasing 
Lender’s Ratable Share of the Borrowings then outstanding (calculated based on its Revolving 
Credit Commitment (without giving effect to the relevant Commitment Increase) as a percentage 
of the aggregate Revolving Credit Commitments (without giving effect to the relevant 
Commitment Increase). After the Agent’s receipt of such hnds from each such Increasing 
Lender and each such Assuming Lender, the Agent will promptly thereafter cause to be 
distributed like funds to the other Lenders for the account of their respective Applicable Lending 
Offices in an amount to each other Lender such that the aggregate amount of the outstanding 
Advances owing to each Lender after giving effect to such distribution equals such Lender’s 
Ratable Share of the Borrowings then outstanding (calculated based on its Revolving Credit 
Commitment as a percentage of the aggregate Revolving Credit Commitments outstanding after 
giving effect to the relevant Commitment Increase). 

Section 2.19 Affected Lenders. Notwithstanding any provision of this Agreement to 
the contrary, if any Lender becomes an Affected Lender, then the following provisions shall 
apply for so long as such Lender is an Affected Lender: 

(a) fees shall cease to accrue on the Unused Commitment of such Affected Lender 
pursuant to Section 2.04(a); 

(b) the Revolving Credit Commitment and Advances of such Affected Lender shall 
not be included in determining whether the Required Lenders have taken or may take any action 
hereunder (including any consent to any amendment or waiver pursuant to Section 8.01), other 
than any waiver, amendment or modification requiring the consent of all Lenders or of each 
Lender affected; 

(c) if (x) there shall be any Available Amount under any outstanding Letter of Credit 
or (y) any Swingline Exposure shall exist during any time a Lender is an Affected Lender, then: 

(i) so long as no Default or Event of Default has occurred and is continuing, 
all or any part of the Available Amount of all such Letters of Credit and Swingline 
Exposure shall be reallocated among the non-Affected Lenders in accordance with their 
respective Ratable Shares (disregarding any Affected Lender’s Revolving Credit 
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Commitnient) but only to the extent that with respect to each non-Affected Lender the 
sum of (A) the aggregate principal amount of all Revolving Advances made by such non- 
Affected Lender (in its capacity as a Lender) and outstanding at such time plus (B) such 
non-Affected Lender’s Ratable Share (after giving effect to the reallocation contemplated 
in this Section 2.19(c)(i)) of the outstanding L/C Obligations plus (C) such non-Affected 
Lender’s Ratable Share (after giving effect to the reallocation contemplated in this 
Section 2.19(c)(i)) of the outstanding Swingline Exposure, does not exceed such non- 
Affected Lender’s Revolving Credit Commitment; 

(ii) if the reallocation described in clause (i) above cannot, or can only 
partially, be effected, the Borrower shall within one (1) Business Day following notice by 
the Agent (x) first, prepay such unallocable Swingline Exposure and (y) second, Cash 
Collateralize for the benefit of the applicable Issuing Bank only the Borrower’s 
obligations corresponding to such Affected Lender’s Ratable Share of the Available 
Amount of outstanding Letters of Credit (after giving effect to any partial reallocation 
pursuant to clause (i) above) (the “Affected Lender Share”) in accordance with the 
procedures set forth in Section 2.03(h) for so long as such there shall be any Available 
Amount of outstanding Letters of Credit; 

(iii) if the Ratable Share of the Available Amount of outstanding Letters of 
Credit and the Swingline Exposure of the non-Affected Lenders is reallocated pursuant to 
this Section 2.19(c), then the fees payable to the Lenders pursuant to Section 2.04(a) and 
Section 2.04@) shall be adjusted in accordance with such non-Affected Lenders’ Ratable 
Shares; 

(iv) if any Affected Lender Share is not reallocated pursuant to clause (i) 
above and if the Borrower fails to Cash Collateralize any portion of such Affected Lender 
Share pursuant to clause (ii) above, then, without prejudice to any rights or remedies of 
any Issuing Bank or any Lender hereunder, the fee payable under Section 2.04(b) with 
respect to such Affected Lender Share shall be payable to the Issuing Bank until such 
Affected Lender Share is reallocated, and 

(v) if the Borrower Cash Collateralizes any portion of any Affected Lender 
Share pursuant to clause (ii) above, the Borrower shall not be required to pay any fees to 
such Affected Lender pursuant to Section 2.04(bMi) or the applicable Issuing Bank 
pursuant to Section 2.04(bMii) (solely with respect to any fronting fee) with respect to 
such Affected Lender’s Affected Lender Share during the period such Affected Lender’s 
Affected Lender Share is Cash Collateralized, 
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(d) to the extent the Agent receives any payments or other amounts for the account of 
an Affected Lender under this Agreement, such Affected Lender shall be deemed to have 
requested that the Agent use such payment or other amount to fulfill such Affected Lender’s 
previously unsatisfied obligations to fund a Revolving Advance under Section 2.03(c) or Section 
2.03A(c) or L/C Advance or any other unfunded payment obligation of such Affected Lender 
under this Agreement; and 
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(e) for the avoidance of doubt, the Borrower, each Issuing Bank, the Swingline 
Lender, the Agent and each other Lender shall retain and reserve its other rights and remedies 
respecting each Affected Lender. 

In the event that the Agent, the Borrower, the Swingline Lender .and the Issuing Banks 
each agrees that an Affected Lender has adequately remedied all matters that caused such Lender 
to be an Affected Lender, then the Ratable Shares of the Lenders shall be readjusted to reflect the 
inclusion of such Lender’s Revolving Credit Commitment and on such date such Lender shall 
purchase at par such of the Revolving Advances of the other Lenders as the Agent shall 
determine may be necessary in order for such Lender to hold such Revolving Advances in 
accordance with its Ratable Share. In addition, at such time as the Affected Lender is replaced 
by another Lender pursuant to Section 2.20, the Ratable Shares of the Lenders will be readjusted 
to reflect the inclusion of the replacing Lender’s Commitment in accordance with Section 2.20. 
In either such case, this Section 2.19 will no longer apply. 

Section 2.20 Reulacement of Lenders. If any Lender requests compensation under 
Section 2.1 1, or if the Borrower is required to pay any additional amount to any Lender or any 
Governmental Authority for the account of any Lender pursuant to Section 2.14, or if any Lender 
is an Affected Lender, then the Borrower may, at its sole expense and effort, upon notice to such 
Lender and the Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in, and consents required by, Section 
8.07), all of its interests, rights and obligations under this Agreement and the related Loan 
Documents to one or more assignees that shall assume such obligations (which any such assignee 
may be another Lender, if a Lender accepts such assignment), provided that: 

(a) the Borrower shall have paid to the Agent the assignment fee specified in Section 
8.07(b); 

(b) such Lender shall have received payment of an amount equal to the outstanding 
principal of its Revolving Advances and L/C Advances, accrued interest thereon, accrued fees 
and all other amounts payable to it hereunder and under the other Loan Documents (including 
any amounts under Section 8.04(e)) fiom the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts); 

(c) in the case of any such assignment resulting fi-om a claim for compensation under 
Section 2.1 1 or payments required to be made pursuant to Section 2.14, such assignment will 
result in a reduction in such compensation or payments thereafter; and 

(d) such assignment does not conflict with applicable Laws. 

A Lender shall not be required to make any such assignment or delegation if, prior 
thereto, as a result of a waiver by such Lender or otherwise, the circumstances entitling the 
Borrower to require such assignment and delegation cease to apply. 
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ARTICLE I11 

CONDITIONS PRECEDENT 

Section 3.01 Conditions Precedent to Effectiveness . This Agreement shall become 
effective on and as of the first date (the “Effective Date”) on which the following conditions 
precedent have been satisfied: 

(a) The Lenders shall have been given such access to the management, records, books 
of account, contracts and properties of the Borrower and its Subsidiaries as they shall have 
requested. 

(b) The Borrower shall have paid all accrued fees and agreed expenses of the Agent, 
the Arrangers and the Lenders and the reasonable accrued fees and expenses of counsel to the 
Agent that have been invoiced at least one Business Day prior to the Effective Date. 

(c) On the Effective Date, the following statements shall be true and the Agent shall 
have received a certificate signed by a duly authorized officer of the Borrower, dated the 
Effective Date, stating that: 

(i) The representations and warranties contained in Section 4.01 are true and 
correct on and as of the Effective Date, and 

(ii) No event has occurred and is continuing that constitutes a Default. 

(d) The Agent shall have received on or before the Effective Date the following, each 
dated such day, in form and substance satisfactory to the Agent and the Lenders: 

(i) Receipt by the Agent of executed counterparts of this Agreement properly 
executed by a duly authorized officer of the Borrower and by each Lender. 

(ii) The Notes, payable to the order of the Lenders to the extent requested by 
any Lender pursuant to Section 2.16. 

(iii) The articles of incorporation of the Borrower certified to be true and 
complete as of a recent date by the appropriate governmental authority of the state or 
other jurisdiction of its incorporation and certified by a secretary, assistant secretary or 
associate secretary of the Borrower to be true and correct as of the Effective Date. 

(iv) The bylaws of the Borrower certified by a secretary, assistant secretary or 
associate secretary of the Borrower to be true and correct as of the Effective Date. 
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(v) Certified copies of the resolutions of the Board of Directors of the 
Borrower approving this Agreement and the Notes, and of all documents evidencing 
other necessary corporate action and governmental approvals, if any, with respect to this 
Agreement and the Notes. 
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(vi) A certificate of the secretary, assistant secretary or associate secretary of 
the Borrower certifying the names and true signatures of the officers of the Borrower 
authorized to sign this Agreement and the Notes and the other documents to be delivered 
hereunder. 

(vii) A certificate as of a recent date from the Borrower’s state of incorporation 
evidencing that the Borrower is in good standing in its state of organization or formation. 

(viii) A favorable opinion of counsel for the Borrower, in form and substance 
reasonably acceptable to the Lenders. 

(ix) A favorable opinion of Sidley Austin LLP, counsel for the Agent, in form 
and substance reasonably acceptable to the Lenders. 

(e) Concurrently with or before the Effective Date, (i) all principal, interest and other 
amounts outstanding under the Borrower’s existing Three-Year Credit Agreement dated as of 
February 12, 2010 (the “Existing Senior Credit Aeseement”) shall be repaid and satisfied in hll ,  
(ii) all commitments to extend credit under the Existing Senior Credit Agreement shall be 
terminated and (iii) any letters of credit outstanding under the Existing Senior Credit Agreement 
shall have been terminated, canceled, transferred or replaced; and the Agent shall have received 
evidence of the foregoing satisfactory to it, including an escrow agreement or payoff letter 
executed by the lenders or the agent under the Existing Senior Credit Agreement if applicable. 

(f) The Agent shall have received evidence satisfactory to it of the refinancing of that 
certain $500,000,000 Three-Year Credit Agreement dated as of February 12,20 10 by and among 
Arizona Public Service Company, as borrower, the lenders from time to time, parties thereto and 
Bank of America, N.A., as administrative agent, on terms and conditions reasonably acceptable 
to the Agent. 

Section 3.02 Conditions Precedent to Each Credit Extension and Commitment Increase. 
The obligation of each Lender to make an Advance (other than an L/C Advance or an Advance 
made pursuant to Section 2.03(c) or Section 2.03A(c)) on the occasion of each Borrowing, the 
obligation of each Issuing Bank to issue a Letter of Credit, and each Commitment Increase shall 
be subject to the conditions precedent that the Effective Date shall have occurred and on the date 
of such Borrowing or such issuance (as the case may be), or the applicable Increase Date, the 
following statements shall be true (and each of the giving of the applicable Notice of Borrowing 
or request for issuance and the acceptance by the Borrower of the proceeds of such Borrowing 
shall constitute a representation and warranty by the Borrower that on the date of such 
Borrowing or date of such issuance such statements are true):the representations and warranties 
contained in Section 4.01 (other than Section 4.01(k), and in the case of a Borrowing or issuance 
of a Letter of Credit, Section 4.0l(e)(ii) and 4.0l(f)(ii)) are correct on and as of such date, before 
and after giving effect to such Borrowing or issuance of a Letter of Credit, or such Commitment 
Increase and to the application of the proceeds therefrom, as though made on and as of such date; 
and 
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(b) no event has occurred and is continuing, or would result from such Borrowing or 
issuance of a Letter of Credit, or such Commitment Increase or from the application of the 
proceeds therefrom, that constitutes a Default. 

Each request for Credit Extension (which shall not include a Conversion or a continuation of 
Eurodollar Rate Advances) submitted by the Borrower shall be deemed to be a representation 
and w m t y  that the conditions specified in Sections 3.02(a) and (b'J have been satisfied on and 
as of the date of the applicable Credit Extension. 

Section 3.03 Determinations Under Section 3.01. For purposes of determining 
compliance with the conditions specified in Section 3.01 and the satisfaction of each Lender with 
respect to letters delivered to it fiom the Borrower as set forth in Sections 4.01(a), 4.01(e) and 
4.01(f), each Lender that has signed this Agreement shall be deemed to have consented to, 
approved or accepted or to be satisfied with each document or other matter required thereunder 
to be consented to or approved by or acceptable or satisfactory to the Lenders unless an officer of 
the Agent responsible for the transactions contemplated by this Agreement shall have received 
notice from such Lender prior to the date that the Borrower designates as the proposed Effective 
Date, specifjmg its objection thereto. The Agent shall promptly notify the Lenders and the 
Borrower of the occurrence of the Effective Date. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 4.01 Reuresentations and Warranties of the Borrower. The Borrower 
represents and warrants as follows: 

(a) Each of the Borrower and each Material Subsidiary: (i) is a corporation or other 
entity duly organized and validly existing under the Laws of the jurisdiction of its incorporation 
or organization; (ii) has all requisite corporate or if the Material Subsidiary is not a corporation, 
other comparable power necessary to own its assets and carry on its business as presently 
conducted; (iii) has all governmental licenses, authorizations, consents and approvals necessary 
to own its assets and carry on its business as presently conducted, if the failure to have any such 
license, authorization, consent or approval is reasonably likely to have a Material Adverse Effect 
and except as disclosed to the Agent in the SEC Reports or by means of a letter fkom the 
Borrower to the Lenders (such letter, if any, to be delivered to the Agent for prompt distribution 
to the Lenders) delivered prior to the execution and delivery of this Agreement (which, in each 
case, shall be satisfactory to each Lender in its sole discretion) and except that (A) APS fiom 
time to time may make minor extensions of its lines, plants, services or systems prior to the time 
a related franchise, certificate of convenience and necessity, license or permit is procured, (B) 
fkom time to time communities served by APS may become incorporated and considerable time 
may elapse before such a franchise is procured, (C) certain such fianchises may have expired 
prior to the renegotiation thereof, (D) certain minor defects and exceptions may exist which, 
individually and in the aggregate, are not material and (E) certain franchises, certificates, licenses 
and permits may not be specific as to their geographical scope); and (iv) is qualified to do 
business in all jurisdictions in which the nature of the business conducted by it makes such 
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qualification necessary and where failure so to qualify is reasonably likely to have a Material 
Adverse Effect. 

(b) The execution, delivery and performance by the Borrower of this Agreement and 
the other Loan Documents, and the consummation of the transactions contemplated hereby and 
thereby, are within the Borrower’s corporate powers, have been duly authorized by all necessary 
corporate action, and do not or did not (i) contravene the Borrower’s articles of incorporation or 
by-laws, (ii) contravene any Law, decree, writ, injunction or determination of any Governmental 
Authority, in each case applicable to or binding upon the Borrower or any of its properties, (iii) 
contravene any contractual restriction binding on or affecting the Borrower or (iv) cause the 
creation or imposition of any Lien upon the assets of the Borrower or any Material Subsidiary, 
except for Liens created under this Agreement and except where such contravention or creation 
or imposition of such Lien is not reasonably likely to have a Material Adverse Effect. 

(c) No authorization or approval or other action by, and no notice to or filing with, 
any Governmental Authority is required for the due execution, delivery and performance by the 
Borrower of this Agreement or the Notes to be delivered by it. 

(d) This Agreement has been, and each of the other Loan Documents upon execution 
and delivery will have been, duly executed and delivered by the Borrower. This Agreement is, 
and each of the other Loan Documents upon execution and delivery will be, the legal, valid and 
binding obligation of the Borrower enforceable against the Borrower in accordance with their 
respective terms, subject, however, to the application by a court of general principles of equity 
and to the effect of any applicable bankruptcy, insolvency, reorganization, moratorium or similar 
Laws affecting creditors’ rights generally. 

(e) (i) The Consolidated balance sheet of the Borrower as of December 3 1,2010, and 
the related Consolidated statements of income and cash flows of the Borrower for the fiscal year 
then ended, accompanied by an opinion thereon of Deloitte & Touche LLP, independent 
registered public accountants, and the Consolidated balance sheet of the Borrower as of 
September 30, 201 1, and the related Consolidated statements of income and cash flows of the 
Borrower for the nine months then ended, duly certified by the chief financial officer of the 
Borrower, copies of which have been furnished to the Agent, fairly present in all material 
respects, subject, in the case of said balance sheet as of September 30,201 1, and said statements 
of income and cash flows for the nine months then ended, to year-end audit adjustments, the 
Consolidated financial condition of the Borrower as at such dates and the Consolidated results of 
the operations of the Borrower for the periods ended on such dates, all in accordance with GAAP 
(except as disclosed therein). (ii) Except as disclosed to the Agent in the SEC Reports or by 
means of a letter from the Borrower to the Lenders (such letter, if any, to be delivered to the 
Agent for prompt distribution to the Lenders) delivered prior to the execution and delivery of this 
Agreement (which, in each case, shall be satisfactory to each Lender in its sole discretion), since 
December 3 1,20 10, there has been no Material Adverse Effect. 

( f )  There is no pending or, to the knowledge of an Authorized Officer of the 
Borrower, threatened action, suit, investigation, litigation or proceeding, including, without 
limitation, any Environmental Action, affecting the Borrower or any of its Subsidiaries before 
any court, governmental agency or arbitrator that (i) purports to affect the legality, validity or 
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enforceability of this Agreement or any other Loan Document or the consummation of the 
transactions contemplated hereby or (ii) would be reasonably likely to have a Material Adverse 
Effect (except as disclosed to the Agent in the SEC Reports or by means of a letter from the 
Borrower to the Lenders (such letter, if any, to be delivered to the Agent for prompt distribution 
to the Lenders) delivered prior to the execution and delivery of this Agreement (which, in each 
case, shall be satisfactory to each Lender in its sole discretion)) and there has been no adverse 
change in the status, or financial effect on the Borrower or any of its Subsidiaries, of such 
disclosed litigation that would be reasonably likely to have a Material Adverse Effect. 

(g) No proceeds of any Advance will be used to acquire any equity security not 
issued by the Borrower of a class that is registered pursuant to Section 12 of the Securities 
Exchange Act of 1934. 

(h) The Borrower is not engaged in the business of extending credit for the purpose of 
purchasing or carrying margin stock (within the meaning of Regulation U issued by the Board of 
Governors of the Federal Reserve System), and no proceeds of any Advance will be used to 
purchase or carry any margin stock or to extend credit to others for the purpose of purchasing or 
carrying any margin stock, in any case in violation of Regulation U. After application of the 
proceeds of any Advance, not more than 25% of the value of the assets subject to any restriction 
under this Agreement on the right to sell, pledge, transfer, or otherwise dispose of such assets is 
represented by margin stock. 

(i) The Borrower and its Subsidiaries have filed all United States of America Federal 
income tax returns and all other material tax returns which are required to be filed by them and 
have paid all taxes due pursuant to such returns or pursuant to any assessment received by the 
Borrower or any of its Subsidiaries, except to the extent that (i) such taxes are being contested in 
good faith and by appropriate proceedings and that appropriate reserves for the payment thereof 
have been maintained by the Borrower and its Subsidiaries in accordance with GAAP or (ii) the 
failure to make such filings or such payments is not reasonably likely to have a Material Adverse 
Effect. The charges, accruals and reserves on the books of the Borrower and its Material 
Subsidiaries as set forth in the most recent financial statements of the Borrower delivered to the 
Agent pursuant to Section 4.0l(e) or Section S.Ol(h)(i) or (ii) hereof in respect of taxes and other 
governmental charges are, in the opinion of the Borrower, adequate. 

(j) Set forth on Schedule 4.01(i) hereto (as such schedule may be modified from time 
to time by the Borrower by written notice to the Agent) is a complete and accurate list of all the 
Material Subsidiaries of the Borrower. 

(k) Set forth on Schedule 4.01(k) hereto is a complete and accurate list identifjmg 
any Indebtedness of the Borrower outstanding in a principal amount equal to or exceeding 
$5,000,000 and which is not described in the financial statements referred to in Section 4.01(e). 

(1) The Borrower is not an “investment company”, or a company “controlled” by an 
“investment company”, within the meaning of the Investment Company Act of 1940, as 
amended. 
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(m) No report, certificate or other written information fbmished by the Borrower or 
any of its Subsidiaries to any Agent or any Lender in connection with the transactions 
contemplated hereby and the negotiation of this Agreement or delivered hereunder or any other 
Loan Document (as modified or supplemented by other information so finished) at the time so 
fiunished, when taken together as a whole with all such written information so furnished, 
contains an untrue statement of a material fact or omits to state a material fact necessary in order 
to make the statements therein, in the light of the circumstances under which they were made, 
not misleading, except as would not reasonably be expected to result in a Material Adverse 
Effect; provided that with respect to any projected financial information, forecasts, estimates or 
forward-looking information, the Borrower represents only that such information and materials 
have been prepared in good faith on the basis of assumptions believed to be reasonable at the 
time of preparation of such forecasts, and no representation or warranty is made as to the actual 
attainability of any such projections, forecasts, estimates or forward-looking information. 

ARTICLE V 

COVENANTS OF THE BORROWER 

Section 5.01 Affirmative Covenants. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower shall: 

(a) Comuliance with Laws, Etc. (i) Comply, and cause each of its Material 
Subsidiaries to comply, in all material respects, with all applicable Laws of Governmental 
Authorities, such compliance to include, without limitation, compliance with ERISA and 
Environmental Laws, unless the failure to so comply is not reasonably likely to have a Material 
Adverse Effect and (ii) comply at all times with all Laws, orders, decrees, writs, injunctions or 
determinations of any Governmental Authority relating to the incurrence or maintenance of 
Indebtedness by the Borrower, unless the failure to so comply is not reasonably likely to have a 
Material Adverse Effect. 

(b) Pavment of Taxes. Etc. Pay and discharge, and cause each of its Subsidiaries to 
pay and discharge, before the same shall become delinquent, all taxes, assessments and 
governmental charges or levies imposed upon it or upon its property; provided, however, that 
neither the Borrower nor any of its Subsidiaries shall be required to pay or discharge any such 
tax, assessment, charge or levy (i) that is being contested in good faith and by proper proceedings 
and as to which appropriate reserves are being maintained in accordance with GAAP or (ii) if the 
failure to pay such tax, assessment, charge or levy is not reasonably likely to have a Material 
Adverse Effect. 
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(c) Maintenance of Insurance. Maintain, and cause each of its Material Subsidiaries 
to maintain, insurance with responsible and reputable insurance companies or associations in 
such amounts and covering such risks as is usually carried by companies engaged in similar 
businesses and owning similar properties in the same general areas in which the Borrower or 
such Subsidiary operates; provided, however, that the Borrower and its Subsidiaries may self- 
insure to the same extent as other companies engaged in similar businesses and owning similar 
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properties in the same general areas in which the Borrower or such Subsidiary operates and to 
the extent consistent with prudent business practice. 

(d) Preservation of Comorate Existence, Etc. Preserve and maintain, and cause each 
of its Material Subsidiaries to preserve and maintain, its corporate existence, rights (charter and. 
statutory) and franchises (other than “franchises” as described in Arizona Revised Statutes, 
Section 40-283 or any successor provision) reasonably necessary in the normal conduct of its 
business, if the failure to maintain such rights or privileges is reasonably likely to have a 
Material Adverse Effect, and, in the case of APS, will cause APS to use its commercially 
reasonable efforts to preserve and maintain such fianchises reasonably necessary in the normal 
conduct of its business, except that (i) APS from time to time may make minor extensions of its 
lines, plants, services or systems prior to the tinie a related franchise, certificate of convenience 
and necessity, license or permit is procured, (ii) from time to time communities served by APS 
may become incorporated and considerable time may elapse before such a franchise is procured, 
(iii) certain such fianchises may have expired prior to the renegotiation thereof, (iv) certain 
minor defects and exceptions may exist which, individually and in the aggregate, are not 
material and (v) certain franchises, certificates, licenses and permits may not be specific as to 
their geographical scope; provided, however, that the Borrower and its Subsidiaries may 
consummate any merger or consolidation permitted under Section 5.02(b). 

(e) Visitation Rights. At any reasonable time and from time to time, permit and 
cause each of its Subsidiaries to permit the Agent or any of the Lenders or any agents or 
representatives thereof, to examine and make copies of and abstracts fiom the records and books 
of account of, and visit the properties of, the Borrower and any of its Subsidiaries, and to discuss 
the affairs, finances and accounts of the Borrower and any of its Subsidiaries with any of their 
officers or directors; provided, however, that the Borrower and its Subsidiaries reserve the right 
to restrict access to any of its properties in accordance with reasonably adopted procedures 
relating to safety and security; and provided M e r  that the costs and expenses incurred by such 
Lender or agents or representatives in connection with any such examinations, copies, abstracts, 
visits or discussions shall be, upon the Occurrence and during the continuation of a Default, for 
the account of the Borrower and, in all other circumstances, for the account of such Lender. 

(0 Kee~ing of Books. Keep, and cause each of its Material Subsidiaries to keep, 
proper books of record and account, in which full and correct entries shall be made of all 
financial transactions and the assets and business of the Borrower and each such Subsidiary in a 
manner that permits the preparation of financial statements in accordance with GAAP. 

(g) Maintenance of Promrties. Etc. Keep, and cause each Material Subsidiary to 
keep, all property useful and necessary in its business in good working order and condition 
(ordinary wear and tear excepted), if the failure to do so is reasonably likely to have a Material 
Adverse Effect, it being understood that this covenant relates only to the working order and 
condition of such properties and shall not be construed as a covenant not to dispose of properties. 

(h) Reporting Requirements. Furnish to the Agent: 

(i) as soon as available and in any event within 50 days after the end of each 
of the first three fiscal quarters of each fiscal year of the Borrower, (A) for each such 
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fiscal quarter of the Borrower, Consolidated statements of income and cash flows of the 
Borrower for such fiscal quarter setting forth in each case in comparative form the 
corresponding figures for the corresponding fiscal quarter in the preceding fiscal year and 
(B) for the period commencing at the end of the previous fiscal year and ending with the 
end of each fiscal quarter, Consolidated statements of income and cash flows of the 
Borrower for such period setting forth in each case in comparative form the 
corresponding figures for the corresponding period in the preceding fiscal year; provided 
that so long as the Borrower remains subject to the reporting requirements of the 
Securities Exchange Act of 1934, as amended, the Borrower may provide, in satisfaction 
of the requirements of this first sentence of this Section S.Ol(h)(i), its report on Form 10- 
Q for such fiscal quarter. Each set of financial statements provided under this Section 
5.01(h)(i) shall be accompanied by a certificate of an Authorized Officer, which 
certificate shall state that said Consolidated financial statements fairly present in all 
material respects the Consolidated financial condition and results of operations of the 
Borrower in accordance with GAAP (except as disclosed therein) as at the end of, and 
for, such period (subject to normal year-end audit adjustments) and shall set forth 
reasonably detailed calculations demonstrating compliance with Section 5.03; 

(ii) as soon as available and in any event within 90 days after the end of each 
fiscal year of the Borrower, audited Consolidated statements of income and cash flows of 
the Borrower for such year and the related Consolidated balance sheet of the Borrower as 
at the end of such year, setting forth in each case in comparative form the corresponding 
figures for the preceding fiscal year; provided that, so long as the Borrower remains 
subject to the reporting requirements of the Securities Exchange Act of 1934, as 
amended, the Borrower may provide, in satisfaction of the requirements of this first 
sentence of this Section S.Ol(h)(ii), its report on Form 10-K for such fiscal year. Each set 
of financial statements provided pursuant to this Section 5.Ol(h)(ii) shall be accompanied 
by (A) an opinion thereon of independent certified public accountants of recognized 
national standing, which opinion shall state that said Consolidated financial statements 
fairly present in all material respects the Consolidated financial condition and results of 
operations of the Borrower as at the end of, and for, such fiscal year, in accordance with 
GAAP (except as disclosed therein) and (B) a certificate of an Authorized Officer, which 
certificate shall set forth reasonably detailed calculations demonstrating compliance with 
Section 5.03; 

(iii) as soon as possible and in any event within five days after any Authorized 
Officer of the Borrower knows of the occurrence of each Default continuing on the date 
of such statement, a statement of an Authorized Officer of the Borrower setting forth 
details of such Default and the action that the Borrower has taken and proposes to take 
with respect thereto; 
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(iv) promptly after the sending or filing thereof, copies of all reports and 
registration statements (other than exhibits thereto and registration statements on Form S- 
8 or its equivalent) that the Borrower or any Subsidiary files with the Securities and 
Exchange Commission; 
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(v) promptly after an Authorized Officer becomes aware of the 
commencement thereof, notice of all actions and proceedings before any court, 
governmental agency or arbitrator affecting the Borrower or any of its Subsidiaries of the 
type described in Section 4.01(f), except with respect to any matter referred to in Section 
4.01(f)(ii), to the extent disclosed in a report on Form 8-K, Form 10-Q or Form 10-K of 
the Borrower; 

(vi) promptly after an Authorized Oficer becomes aware of the occurrence 
thereof, notice of any change by Moody’s or S&P of their respective Public Debt Rating 
or of the cessation (or subsequent commencement) by Moody’s or S&P of publication of 
their respective Public Debt Rating; 

(vii) promptly after the Occurrence of any ERISA Event, together with (x) a 
written statement of an Authorized Officer of the Borrower specifllng the details of such 
ERISA Event and the action that the Borrower has taken and proposes to take with 
respect thereto, (y) a copy of any notice with respect to such ERISA Event that may be 
required to be filed with the PBGC and (2) a copy of any notice delivered by the PBGC to 
the Borrower or an ERISA Affiliate with respect to such ERISA Event; and 

(viii) such other information respecting the Borrower or any of its Subsidiaries 
as any Lender through the Agent may fiom time to time reasonably request. 

Information required to be delivered pursuant to Sections S.Ol(h)(i), (ii) and (iv) above 
shall be deemed to have been delivered on the date on which the Borrower provides notice to the 
Agent that such information has been posted on the Borrower’s website on the Internet at 
www.pinnaclewest.com,. at sec.gov/edaw/searches.htm or at another website identified in such 
notice and accessible by the Lenders without charge; provided that (i) such notice may be 
included in a certificate delivered pursuant to Section 5.01(h)(i) or (ii) and (ii) the Borrower shall 
deliver paper copies of the information r e f e d  to in Section 5.01(h)(i), (ii), and (iv) to any 
Lender which requests such delivery. 

(i) Change in Nature of Business. Conduct directly or through its Subsidiaries the 
same general type of business conducted by the Borrower and its Material Subsidiaries on the 
date hereof. 

Section 5.02 NePative Covenants. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower shall not: 

(a) Liens, Etc. Directly or indirectly create, incur, assume or permit to exist any Lien 
securing Indebtedness for borrowed money on or with respect to any property or asset 
(including, without limitation, the capital stock of APS) of the Borrower, whether now owned or 
held or hereafter acquired (unless it makes, or causes to be made, effective provision whereby 
the Obligations will be equally and ratably secured with any and all other obligations thereby 
secured so long as such other Indebtedness shall be so secured, such security to be pursuant to an 
agreement reasonably satisfactory to the Required Lenders); provided, however, that this Section 
5.02(a) shall not apply to Liens securing Indebtedness for borrowed money (other than 
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Indebtedness for borrowed money secured by the capital stock of APS) which do not in the 
aggregate exceed at any time outstanding the principal amount of $50,000,000. 

(b) Mergers. Etc. Merge or consolidate with or into any Person, or permit any of its 
Material Subsidiaries to do so, except that (i) any Material Subsidiary of the Borrower may 
merge or consolidate with or into any other Material Subsidiary of the Borrower, (ii) any 
Subsidiary of the Borrower may merge into the Borrower or any Material Subsidiary of the 
Borrower and (iii) the Borrower or any Material Subsidiary may merge with any other Person so 
long as the Borrower or such Material Subsidiary is the surviving corporation, provided, in each 
case, that no Default shall have occurred and be continuing at the time of such proposed 
transaction or would result therefiom. 

. 

(c) Sales. Etc. of Assets. Sell, lease, transfer or otherwise dispose of, or permit any 
of its Material Subsidiaries to sell, lease, transfer or otherwise dispose of, any assets, or grant any 
option or other right to purchase, lease or otherwise acquire any assets to any Person other than 
the Borrower or any Subsidiary of the Borrower, except (i) dispositions in the ordinary course of 
business, including, without limitation, sales or other dispositions of electricity and related and 
ancillary services, other commodities, emissions credits and similar mechanisms for reducing 
pollution, and damaged, obsolete, wom out or surplus property no longer required or useful in 
the business or operations of the Borrower or any of its Subsidiaries, (ii) sale or other disposition 
of patents, copyrights, trademarks or other intellectual property that are, in the Borrower’s 
reasonable judgment, no longer economically practicable to maintain or necessary in the conduct 
of the business of the Borrower or its Subsidiaries and any license or sublicense of intellectual 
property that does not interfere with the business of the Borrower or any Material Subsidiary, 
(iii) in a transaction authorized by subsection (b) of this Section, (iv) individual dispositions 
occurring in the ordinary course of business which involve assets with a book value not 
exceeding $5,000,000, (v) sales, leases, transfers or dispositions of assets during the term of this 
Agreement having an aggregate book value not to exceed 30% of the total of all assets properly 
appearing on the most recent balance sheet of the Borrower provided pursuant to Section 
4.01(e)(i) or 5.Ol(h)(ii) hereof, (vi) at any time following the consummation of the Four Comers 
Acquisition and the closure by APS of Units 1, 2 and 3 of the Four Comers Power Plant near 
Farmington, New Mexico, as described in the SEC Reports, disposition of all or any portion of 
APS’ interests in such Units 1 ,2  and 3, and (vii) any Lien permitted under Section 5.02(a). 

(d) Ownership of APS. Except to the extent permitted under Section 5.02(b), the 
Borrower will at all times continue to own directly or indirectly at least 80% of the outstanding 
capital stock of APS. 

Section 5.03 Financial Covenant. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower will maintain a ratio of (a) Consolidated Indebtedness to (b) the sum of 
Consolidated Indebtedness plus Consolidated Net Worth of not greater than 0.65 to 1 .O. 

57 

Page 200 of 471 



ARTICLE VI 

EVENTS OF DEFAULT 

Section 6.01 Events of Default. If any of the following events (“Events of Default”) 
shall occur and be continuing: 

(a) The Borrower shall fail to pay when due (i) any principal of any Advance, (ii) any 
drawing under any Letter of Credit, or (iii) any interest on any Advance or any other fees or 
other amounts payable under this Agreement or any other Loan Documents, and (in the case of 
this clause (iii) only), such failure shall continue for a period of three Business Days; or 

(b) Any representation or warranty made by the Borrower herein or by the Borrower 
(or any of its officers) in any certificate or other document delivered in connection with this 
Agreement or any other Loan Document shall prove to have been incorrect in any material 
respect when made or deemed made or furnished; or 

(c) (i) The Borrower shall fail to perform or observe any term, covenant or agreement 
contained in Section 5.01(d) (as to the corporate existence of the Borrower), (h)(iii) or (h)(vi), 
5.02 or 5.03, or (ii) the Borrower shall fail to perform or observe any other term, covenant or 
agreement contained in Section 5.01(e) if such failure shall remain unremedied for 15 days after 
written notice thereof shall have been given to the Borrower by the Agent or any Lender or (iii) 
the Borrower shall fail to perform or observe any other tern, covenant or agreement contained in 
this Agreement or any other Loan Document on its part to be performed or observed if such 
failure shall remain unremedied for 30 days after written notice thereof shall have been given to 
the Borrower by the Agent or any Lender; or 

(d) (i) The Borrower or any of its Material Subsidiaries shall fail to pay (A) any 
principal of or premium or interest on any Indebtedness that is outstanding in a principal amount 
of at least $35,000,000 in the aggregate (but excluding Indebtedness outstanding hereunder), or 
(B) an amount, or post collateral as contractually required in an amount, of at least $35,000,000 
in respect of any Hedge Agreement, of the Borrower or such Material Subsidiary (as the case 
may be), in each case, when the same becomes due and payable (whether by scheduled maturity, 
required prepayment, acceleration, demand or otherwise), and such failure shall continue afker 
the applicable grace period, if any, specified in the agreement or instrument relating to such 
Indebtedness or Hedge Agreement; or (ii) any event of default shall exist under any agreement or 
instrument relating to any such Indebtedness and shall continue after the applicable grace period, 
if any, specified in such agreement or instrument, if the effect of such event is to accelerate, or to 
permit the acceleration of, the maturity of such Indebtedness; or 

(e) The Borrower or any of its Material Subsidiaries shall fail to pay any principal of 
or premium or interest in respect of any operating lease in respect of which the payment 
obligations of the Borrower have a present value of at least $35,000,000, when the same 
becomes due and payable (whether by scheduled maturity, required prepayment, acceleration, 
demand or otherwise), and such failure shall continue after the applicable grace period, if any, 
specified in such operating lease, if the effect of such failure is to terminate, or to permit the 
termination of, such operating lease; or 
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( f )  The Borrower or any of its Material Subsidiaries shall generally not pay its debts 
as such debts become due, or shall admit in writing its inability to pay its debts generally, or shall 
make a general assignment for the benefit of creditors; or any proceeding shall be instituted by or 
against the Borrower or any of its Material Subsidiaries seeking to adjudicate it a bankrupt or 
insolvent, or seeking liquidation, winding up, reorganization, arrangement, adjustment, 
protection, relief, or composition of it or its debts under any Debtor Relief Law, or seeking the 
entry of an order for relief or the appointment of a receiver, trustee, custodian or other similar 
official for it or for any substantial part of its property and, in the case of any such proceeding 
instituted against it (but not instituted by it), either such proceeding shall remain undismissed or 
unstayed for a period of 60 days, or any of the actions sought in such proceeding (including, 
without limitation, the entry of an order for relief against, or the appointment of a receiver, 
trustee, custodian or other similar official for, it or for any substantial part of its property) shall 
occur; or the Borrower or any of its Material Subsidiaries shall take any corporate action to 
authorize any of the actions set forth above in this subsection ( f ) ;  or 

(g) Judgments or orders for the payment of money that exceeds any applicable 
insurance coverage (the insurer of which shall be rated at least “A” by A.M. Best Company) by 
more than $35,000,000 in the aggregate shall be rendered against the Borrower or any Material 
Subsidiary and such judgments or orders shall continue unsatisfied or unstayed for a period of 45 
days; or 

(h) (i) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of 
the Securities Exchange Act of 1934, but excluding any employee benefit plan of such person or 
its subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary 
or administrator of any such plan) becomes the “beneficial owner” (as defined in Rules 13d-3 
and 13d-5 under the Securities Exchange Act of 1934), directly or indirectly, of 30% or more of 
the equity securities of the Borrower entitled to vote for members of the board of directors of the 
Borrower; or (ii) during any period of 24 consecutive months, a mjority of the members of the 
board of directors of the Borrower cease (other than due to death or disability) to be composed of 
individuals (A) who were members of that board on the first day of such period, (B) whose 
election or nomination to that board was approved by individuals referred to in clause (A) above 
constituting at the time of such election or nomination at least a majority of that board or (C) 
whose election or nomination to that board was approved by individuals referred to in clauses 
(A) and (B) above constituting at the time of such election or nomination at least a majority of 
that board; or 

(i) (i) An ERISA Event occurs with respect to a Pension Plan or Multiemployer Plan 
which has resulted or could reasonably be expected to result in liability of the Borrower under 
Title IV of ERISA to the Pension Plan, Multiemployer Plan or the PBGC in an aggregate amount 
in excess of $35,000,000, or (ii) the Borrower or any ERISA Affiliate fails to pay when due, 
after the expiration of any applicable grace period, any installment payment with respect to its 
withdrawal liability under Section 4201 of ERISA under a Multiemployer Plan in an aggregate 
amount in excess of $35,000,000; 

then, and in any such event, the Agent shall at the request, or may with the consent, of the 
Required Lenders, by notice to the Borrower, (i) declare the obligation of each Lender to make 
Advances (other than L/C Advances) and of the Issuing Banks to issue Letters of Credit to be 
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terminated, whereupon the same shall forthwith terminate, (ii) declare the Advances, all interest 
thereon and all other amounts payable under this Agreement to be forthwith due and payable, 
whereupon the Advances, all such interest and all such amounts shall become and be forthwith 
due and payable, without presentment, demand, protest or further notice of any kind, all of which 
are hereby expressly waived by the Borrower; provided, however, that in the event of ab actual 
or deemed entry of an order for relief with respect to the Borrower under the Bankruptcy Code of 
the United States of America, (A) the obligation of each Lender to make Advances (other than 
L/C Advances) and of the Issuing Banks to issue Letters of Credit shall automatically be 
terminated and (B) the Advances, all such interest and all such amounts shall automatically 
become and be due and payable, without presentment, demand, protest or any notice of any kind, 
all of which are hereby expressly waived by the Borrower and (iii) exercise all rights and 
remedies available to it under this Agreement, the other Loan Documents and applicable Law. 

Section6.02 Actions in ResDect of Letters of Credit upon Default. If any Event of 
Default shall have occurred and be continuing, the Agent may with the consent, or shall at the 
request, of the Required Lenders, irrespective of whether it is taking any of the actions described 
in Section 6.01 or otherwise, (a) make demand upon the Borrower to, and forthwith upon such 
demand the Borrower will Cash Collateralize the aggregate Available Amount of all Letters of 
Credit then outstanding (whether or not any beneficiary under any Letter of Credit shall have 
drawn or be entitled at such time to draw thereunder) or (b) make such other arrangements in 
respect of the outstanding Letters of Credit as shall be acceptable to the Required Lenders, 
provided, however, that in the event of an actual or deemed entry of an order for relief with 
respect to the Borrower under the Bankruptcy Code of the United States of America, the 
Borrower will Cash Collateralize the aggregate Available Amount of all Letters of Credit then 
outstanding, without presentment, demand, protest or any notice of any kind, all of which are 
hereby expressly waived by the Borrower. If at any time the Agent determines that any funds 
held in the L/C Cash Deposit Account are subject to any right or interest of any Person other than 
the Agent, the Issuing Banks and the Lenders or that the total amount of such funds is less than 
the aggregate Available Amount of all Letters of Credit, the Borrower will, forthwith upon 
demand by the Agent, pay to the Agent, as additional funds to be deposited and held in the L/C 
Cash Deposit Account, an amount equal to the excess of (a) such aggregate Available Amount 
over (b) the total amount of funds, if any, then held in the L/C Cash Deposit Account that are 
free and clear of any such right and interest. Upon the drawing of any Letter of Credit, to the 
extent funds are on deposit in the L/C Cash Deposit Account, such funds shall be applied to 
reimburse the Issuing Banks to the extent permitted by applicable Law, or each Lender to the 
extent such Lender has funded a Revolving Advance in respect of such Letter of Credit. The 
Borrower hereby grants to the Agent, for the benefit of the Issuing Banks and the Lenders, a Lien 
upon and security interest in the L/C Cash Deposit Account and all amounts held therein from 
time to time as security for the L/C Obligations, and for application to the Borrower’s 
reimbursement obligations as and when the same shall arise. The Agent shall have exclusive 
dominion and control, including the exclusive right of withdrawal, over such account. After all 
such Letters of Credit shall have expired or been fully drawn upon and all other obligations of 
the Borrower hereunder and under the other Loan Documents shall have been paid in full, the 
balance, if any, in such L/C Cash Deposit Account shall be promptly returned to the Borrower. 
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ARTICLE VU 

THE AGENT 

Section 7.01 Appointment and Authoritv. Each of the Lenders (for purposes of this 
Article, references to the Lenders shall also mean the Issuing Banks) hereby irrevocably appoints 
Barclays Bank to act on its behalf as the Agent hereunder and under the other Loan Documents 
and authorizes the Agent to take such actions on its behalf and to exercise such powers as are 
delegated to the Agent by the terms hereof or thereof, together with such actions and powers as 
are reasonably incidental thereto. Except as set forth in Section 7.06, the provisions of this 
Article are solely for the benefit of the Agent and the Lenders, and neither the Borrower nor any 
of its Affiliates shall have rights as a third party beneficiary of any of such provisions. 

Section 7.02 Ri&ts as a Lender. The Person serving as the Agent hereunder shall have 
the same rights and powers in its capacity as a Lender as any other Lender and may exercise the 
same as though it were not the Agent and the term “Lender” or “Lenders” shall, unless otherwise 
expressly indicated or unless the context otherwise requires, include the Person serving as the 
Agent hereunder in its individual capacity. Such Person and its Affiliates may accept deposits 
ftom, lend money to, act as the financial advisor or in any other advisory capacity for and 
generally engage in any kind of business with the Borrower or any Subsidiary or other Affiliate 
thereof as if such Person were not the Agent hereunder and without any duty to account therefor 
to the Lenders. 

Section7.03 Excubatow Provisions. The Agent shall not have any duties or 
obligations except those expressly set forth herein and in the other Loan Documents. Without 
limiting the generality of the foregoing, the Agent: 

(a) shall not be subject to any fiduciary or other implied duties, regardless of whether 
a Default has occurred and is continuing; 

(b) shall not have any duty to take any discretionary action or exercise any 
discretionary powers, except discretionary rights and powers expressly contemplated hereby or 
by the other Loan Documents that the Agent is required to exercise as directed in writing by the 
Required Lenders (or such other number or percentage of the Lenders as shall be expressly 
provided for herein), provided that the Agent shall not be required to take any action that, in its 
opinion or the opinion of its counsel, may expose the Agent to liability or that is contrary to any 
Loan Document or applicable Law; and 

(c) shall not, except as expressly set forth herein and in the other Loan Documents, 
have any duty to disclose, and shall not be liable for the failure to disclose, any information 
relating to the Borrower or any of its Affiliates that is communicated to or obtained by the 
Person serving as the Agent or any of its Afliliates in any capacity. 

The Agent shall not be liable for any action taken or not taken by it (i) with the consent or 
at the request of the Required Lenders (or such other number or percentage of the Lenders as 
shall be necessary, or as the Agent shall believe in good faith shall be necessary, under the 
circumstances as provided in Section 6.01 and 8.01) or (ii) in the absence of its own gross 
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negligence or willful misconduct. The Agent shall be deemed not to have knowledge of any 
Default unless and until notice describing such Default is given to the Agent by the Borrower or 
a Lender. 

The Agent shall not be responsible for or have any duty to ascertain or inquire into (i) any 
statement, warranty or representation made in or in connection with this Agreement or any other 
Loan Document, (ii) the contents of any certificate, report or other document delivered hereunder 
or thereunder or in connection herewith or therewith, (iii) the performance or observance of any 
of the covenants, agreements or other terms or conditions set forth herein or therein or the 
occurrence of any Default, (iv) the validity, enforceability, effectiveness or genuineness of this 
Agreement, any other Loan Document or any other agreement, instrument or document or (v) the 
satisfaction of any condition set forth in Article 111 or elsewhere herein, other than to confirm 
receipt of items expressly required to be delivered to the Agent. 

Section 7.04 Reliance bv Agent. The Agent shall be entitled to rely upon, and shall not 
incur any liability for relying upon, any notice, request, certificate, consent, statement, 
instrument, document or other writing (including any electronic message, internet or intranet 
website posting or other distribution) believed by it to be genuine and to have been signed, sent 
or otherwise authenticated by the proper Person. The Agent also may rely upon any statement 
made to it orally or by telephone and believed by it to have been made by the proper Person, and 
shall not incur any liability for relying thereon. In determining compliance with any condition 
hereunder to the making of any Advance, or the issuance of a Letter of Credit, that by its terms 
must be hlfilled to the satisfaction of a Lender or an Issuing Bank, the Agent may presume that 
such condition is satisfactory to such Lender or such Issuing Bank unless the Agent shall have 
received notice to the contrary from such Lender or such Issuing Bank prior to the making of 
such Advance or the issuance of such Letter of Credit. The Agent may consult with legal 
counsel (who may be counsel for the Borrower), independent accountants and other experts 
selected by it, and shall not be liable for any action taken or not taken by it in good faith in 
accordance with the advice of any such counsel, accountants or experts. 

Section7.05 Delegation of Duties. The Agent may perform any and all of its duties 
and exercise its rights and powers hereunder or under any other Loan Document by or through 
any one or more sub-agents appointed by the Agent. The Agent and any such sub-agent may 
perform any and all of its duties and exercise its rights and powers by or through their respective 
Related Parties. The exculpatory provisions of this Article shall apply to any such sub-agent and 
to the Related Parties of the Agent and any such sub-agent, and shall apply to their respective 
activities in connection with the syndication of the credit facilities provided for herein as well as 
activities as Agent. 

Section7.06 Resipnation of Agent. The Agent may at any time give notice of its 
resignation to the Lenders and the Borrower. Upon receipt of any such notice of resignation, the 
Required Lenders shall have the right, with the consent of the Borrower so long as no Event of 
Default has occurred and is continuing, to appoint a successor, which shall be a bank with an 
office in the United States of America, or an Afliliate of any such bank with an office in the 
United States of America. If no such successor shall have been so appointed by the Required 
Lenders and shall have accepted such appointment within 45 days after the retiring Agent gives 
notice of its resignation, then the retiring Agent may, on behalf of the Lenders, appoint a 
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successor Agent meeting the qualifications set forth above; provided that if the Agent shall notify 
the Borrower and the Lenders that no qualifying Person has accepted such appointment, then 
such resignation shall nonetheless become effective in accordance with such notice and (1) the 
retiring Agent shall be discharged from its duties and obligations hereunder and under the other 
Loan Documents (except that in the case of any collateral security held by the Agent on behalf of 
the Lenders under any of the Loan Documents, the retiring Agent shall continue to hold such 
collateral security until such time as a successor Agent is appointed) and (2) all payments, 
communications and determinations provided to be made by, to or through the Agent shall 
instead be made by or to each Lender directly, until such time as the Required Lenders appoint a 
successor Agent as provided for above in this Section. Upon the acceptance of a successor’s 
appointment as Agent hereunder, such successor shall succeed to and become vested with all of 
the rights, powers, privileges and duties of the retiring (or retired) Agent, and the retiring Agent 
shall be discharged from all of its duties and obligations hereunder or under the other Loan 
Documents (if not already discharged therefrom as provided above in this Section). The fees 
payable by the B O K O W ~ ~  to a successor Agent shall be as agreed between the Borrower and such 
successor. After the retiring Agent’s resignation hereunder and under the other Loan 
Documents, the provisions of this Article and Section 8.04 shall continue in effect for the benefit 
of such retiring Agent, its sub-agents and their respective Related Parties in respect of any 
actions taken or omitted to be taken by any of them while the retiring Agent was acting as Agent. 

Section 7.07 Non-Reliance on Aeent and Other Lenders. Each Lender acknowledges 
that it has, independently and without reliance upon the Agent or any other Lender or any of their 
Related Parties and based on such documents and information as it has deemed appropriate, 
made its own credit analysis and decision to enter into this Agreement. Each Lender also 
acknowledges that it will, independently and without reliance upon the Agent or any other 
Lender or any of their Related Parties and based on such documents and information as it shall 
from time to time deem appropriate, continue to make its own decisions in taking or not taking 
action under or based upon this Agreement, any other Loan Document or any related agreement 
or any document furnished hereunder or thereunder. 

Section 7.08 No Other Duties. Etc. Anything herein to the contrary notwithstanding, 
none of the Arrangers, Syndication Agents, Documentation Agents or other agents listed on the 
cover page hereof shall have any powers, duties or responsibilities under this Agreement or any 
of the other Loan Documents, except in its capacity, as applicable, as the Agent or a Lender 
hereunder. 

Section 7.09 Issuing Banks. Each Issuing Bank shall act on behalf of the Lenders with 
respect to any Letters of Credit issued by it and the documents associated therewith, and each 
Issuing Bank shall have all of the benefits and immunities provided in this Article VI1 (other than 
Section 7.02) to the same extent as such provisions apply to the Agent. 
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ARTICLE VIII 

MISCELLANEOUS 

. Section8.01 Amendments. Etc. No amendment or waiver of any provision of this 
Agreement or any other Loan Document, nor consent to any departure by the Borrower 
therefrom, shall in any event be effective unless the same shall be in writing and signed by the 
Required Lenders, and then such waiver or consent shall be effective only in the specific instance 
and for the specific purpose for which given; provided, however, that no amendment, waiver or 
consent shall 

(a) unless agreed to by each Lender directly affected thereby, (i) reduce or forgive the 
principal amount of any Advance or the Borrower’s obligations to reimburse any drawing on a 
Letter of Credit, reduce the rate of or forgive any interest thereon (provided that only the consent 
of the Required Lenders shall be required to waive the applicability of any post-default increase 
in interest rates), or reduce or forgive any fees hereunder (other than fees payable to the Agent, 
the Arrangers, any Issuing Bank or the Swingline Lender, if any, for their own respective 
accounts), (ii) extend the final scheduled maturity date or any other scheduled date for the 
payment of any principal of or interest on any Advance, extend the time of payment of any 
obligation of the Borrower to reimburse any drawing on any Letter of Credit or any interest 
thereon, extend the expiry date of any Letter of Credit beyond the Letter of Credit Expiration 
Date, or extend the time of payment of any fees hereunder (other than fees payable to the Agent, 
the Arrangers, any Issuing Bank or the Swingline Lender, if any, for their own respective 
accounts), or (iii) increase any Revolving Credit Commitment of any such Lender over the 
amount thereof in effect or extend the maturity thereof (it being understood that a waiver of any 
condition precedent set forth in Section 3.02 or of any Default, if agreed to by the Required 
Lenders or all Lenders (as may be required hereunder with respect to such waiver), shall not 
constitute such an increase); 

(b) unless agreed to by all of the Lenders, (i) reduce the percentage of the aggregate 
Revolving Credit Commitments or of the aggregate unpaid principal amount of the Advances, or 
the number or percentage of Lenders, that shall be required for the Lenders or any of them to 
take or approve, or direct the Agent to take, any action hereunder or under any other Loan 
Document (including as set forth in the definition of “Required Lenders”), (ii) change any other 
provision of this Agreement or any of the other Loan Documents requiring, by its terms, the 
consent or approval of all the Lenders for such amendment, modification, waiver, discharge, 
termination or consent, or (iii) change or waive any provision of Section 2.15, any other 
provision of this Agreement or any other Loan Document requiring pro rata treatment of any 
Lenders, or this Section 8.01 or Section 2.19(b); and 

(c) unless agreed to by the Issuing Banks, the Swingline Lender, if any, or the Agent 
in addition to the Lenders required as provided hereinabove to take such action, affect the 
respective rights or obligations of the Issuing Banks, the Swingline Lender, if any, or the Agent, 
as applicable, hereunder or under any of the other Loan Documents. 
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(d) Notwithstanding the foregoing, this Agreement may be amended (or amended and 
restated) pursuant to an increase in the Revolving Credit Commitment pursuant to Section 2.18 
with only the consents prescribed by such Section. 

Section 8.02 Notices. Etc. 

(a) All notices and other communications provided for hereunder shall be either (x) in 
writing (including facsimile communication) and mailed, faxed or delivered or (y) as and to the 
extent set forth in Sections 8.02(b) and (c) and in the proviso to this Section 8.02(a), if to the 
Borrower, at the address specified on Schedule 8.02; if to any Lender, at its Domestic Lending 
Office; if to the Agent, at the address specified on Schedule 8.02; if to the Swingline Lender, at 
the address specified by the Swingline Lender to the Borrower and the Agent, and if to any 
Issuing Bank, at the address specified on Schedule 8.02 or, as to the Borrower or the Agent, at 
such other address as shall be designated by such party in a written notice to the other parties 
and, as to each other party, at such other address as shall be designated by such party in a written 
notice to the Borrower and the Agent. All such notices and communications shall, when mailed 
or faxed, be effective when deposited in the mails or faxed, respectively, except that notices and 
communications.to the Agent pursuant to Article 11, 111 or VII shall not be effective until 
received by the Agent. Delivery by facsimile of an executed counterpart of any amendment or 
waiver of any provision of this Agreement or the Notes or of any Exhibit hereto to be executed 
and delivered hereunder shall be effective as delivery of a manually executed counterpart 
thereof. Notices delivered through electronic communications to the extent provided in 
subsection (b) below, shall be effective as provided in such subsection (b). Upon request of the 
Borrower, the Agent will provide to the Borrower (i) copies of each Administrative 
Questionnaire or (ii) the address of each Lender. 

(b) Notices and other communications to the Lenders, the Agent and the Issuing 
Banks hereunder may be delivered or h i s h e d  by electronic communication (including e-mail 
and Internet or intranet websites) pursuant to procedures approved by the Agent and agreed to by 
the Borrower, provided that the foregoing shall not apply to notices to any Lender or the Issuing 
Banks pursuant to Article I1 if such Lender or the Issuing Banks, as applicable, has notified the 
Agent and the Borrower that it is incapable of receiving notices under such Article by electronic 
communication. The Agent or the Borrower may, in its discretion, agree to accept notices and 
other communications to it hereunder by electronic communications pursuant to procedures 
approved by it, provided that approval of such procedures may be limited to particular notices or 
communications. Unless the Agent and the Borrower otherwise agree, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s receipt of 
an acknowledgement from the intended recipient (such as by the “return receipt requested” 
function, as available, return e-mail or other written acknowledgement), provided that if such 
notice or other communication is not sent during the normal business hours of the recipient, such 
notice or communication shall be deemed to have been sent at the opening of business on the 
next business day for the recipient, and (ii) notices or communications posted to an Internet or 
intranet website shall be deemed received upon the deemed receipt by the intended recipient at 
its e-mail address as described in the foregoing clause (i) of notification that such notice or 
communication is available and identifying the website address therefor. 
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(c) The Borrower agrees that the Agent may make materials delivered to the Agent 
pursuant to Sections 5.01(h)(i), (ii) and (iv), as well as any other written information, documents, 
instruments and other material relating to the Borrower or any of its Subsidiaries and relating to 
this Agreement, the Notes or the transactions contemplated hereby, or any other materials or 
matters relating to this Agreement, the Notes or any of the transactions conteinplated hereby 
(collectively, the “Communications”) available to the Lenders by posting such notices on 
Intralinks or a substantially similar electronic system (the “Platform”). The Borrower 
acknowledges that (i) the distribution of material through an electronic medium is not necessarily 
secure and that there are confidentiality and other risks associated with such distribution, (ii) the 
Platform is provided “as is” and “as available” and (iii) neither the Agent nor any of its Afiliates 
warrants the accuracy, adequacy or completeness of the Communications or the Platform and 
each expressly disclaims liability for errors or omissions in the Communications or the Platform. 
No warranty of any kind, express, implied or statutory, including, without limitation, any 
warranty of merchantability, fitness for a particular purpose, non-infringement of third party 
rights or freedom from viruses or other code defects, is made by the Agent or any of its Affiliates 
in connection with the Platform. 

(d) Each Lender agrees that notice to it (as provided in the next sentence) (a 
‘Notice”) specifying that any Communications have been posted to the Platform shall constitute 
effective delivery of such information, documents or other materials to such Lender for purposes 
of this Agreement; provided that if requested by any Lender the Agent shall deliver a copy of the 
Communications to such Lender by e-mail, facsimile or mail. Each Lender agrees (i) to notify 
the Agent in writing of such Lender’s e-mail address to which a Notice may be sent by electronic 
transmission (including by electronic communication) on or before the date such Lender 
becomes a party to this Agreement (and fiom time to time thereafter to ensure that the Agent has 
on record an effective e-mail address for such Lender) and (ii) that any Notice may be sent to 
such e-mail address. 

(e) The Borrower hereby acknowledges that certain of the Lenders may be “public- 
side” Lenders (ie.,  Lenders that do not wish to receive material non-public information with 
respect to the Borrower or its securities) (each, a “Public Lender”). The Borrower hereby agrees 
that (w) all Communications that are to be made available to Public Lenders shall be clearly and 
conspicuously marked “PUBLIC” which shall mean that the word “PUBLIC” shall appear 
prominently on the first page thereof; (x) by marking Communications “PUBLIC,” the Borrower 
shall be deemed to have authorized the Agent, the Arranger and the Lenders to treat such 
Communications as not containing any material non-public information with respect to the 
Borrower or its securities for purposes of United States of America federal and state securities 
laws; (y) all Communications marked “PUBLIC” are permitted to be made available through a 
portion of the Platform designated as “Public Investor;” and (2) the Agent and the Arranger shall 
be entitled to treat any Communications that are not marked “PUBLIC” as being suitable only 
for posting on a portion of the Platform not marked as “Public Investor.” Notwithstanding the 
foregoing, the Borrower shall be under no obligation to mark any Communications “PUBLIC.” 
Notwithstanding anything to the contrary herein, the Borrower and the Agent need not provide to 
any Public Lender any information, notice, or other document hereunder that is not public 
information, including without. limitation, the Notice of Borrowing and any notice of Default. 
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Section 8.03 No Waiver; Cumulative Remedies; Enforcement. No failure by any 
Lender, any Issuing Bank or the Agent to exercise, and no delay by any such Person in 
exercising, any right, remedy, power or privilege hereunder shall operate as a waiver thereof; nor 
shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude 
any other or further exercise thereof or the exercise of any other right, remedy, power or 
privilege. The rights, remedies, powers and privileges herein provided are cumulative and not 
exclusive of any rights, remedies, powers and privileges provided by Law. 

Notwithstanding anything to the contrary contained herein or in any other Loan 
Document, the authority to enforce rights and remedies hereunder and under the other Loan 
Documents against the Borrower shall be vested exclusively in, and all actions and proceedings 
at Law in connection with such enforcement shall be instituted and maintained exclusively by, 
the Agent in accordance with Article VI for the benefit of all the Lenders and the Issuing Banks; 
provided, however, that the foregoing shall not prohibit (a) the Agent from exercising on its own 
behalf the rights and remedies that inure to its benefit (solely in its capacity as Agent) hereunder 
and under the other Loan Documents, (b) any Issuing Bank from exercising the rights and 
remedies that inure to its benefit (solely in its capacity as an Issuing Bank) hereunder and under 
the other Loan Documents, (c) any Lender from exercising setoff rights in accordance with 
Section 8.05 (subject to the terms of Section 2-15), or (d) any Lender fiom filing proofs of claim 
or appearing and filing pleadings on its own behalf during the pendency of a proceeding relative 
to the Borrower under any Debtor Relief Law; and provided, further, that if at any time there is 
no Person acting as Agent hereunder and under the other Loan Documents, then (i) the Required 
Lenders shall have the rights otherwise ascribed to the Agent pursuant to Article VI and (ii) in 
addition to the matters set forth in clauses (b), (c) and (d) of the preceding proviso and subject to 
Section 2.15, any Lender may, with the consent of the Required Lenders, enforce any rights and 
remedies available to it and as authorized by the Required Lenders. 

Section 8.04 Costs and ExDenses; Indemnitv: Damage Waiver. 

(a) The Borrower agrees to pay on demand all costs and expenses of the Agent in 
connection with the administration, modification and amendment of this Agreement, the Notes 
and the other Loan Documents to be delivered hereunder, including, without limitation, the 
reasonable fees and expenses of counsel for the Agent with respect thereto and with respect to 
advising the Agent as to its rights and responsibilities under this Agreement. The Borrower 
further agrees to pay on demand all costs and expenses of the Agent and the Lenders, if any 
(including, without limitation, reasonable counsel fees and expenses), in connection with the 
enforcement (whether through negotiations, legal proceedings or otherwise) of this Agreement, 
the Notes and the other Loan Documents to be delivered hereunder, including, without 
limitation, reasonable fees and expenses of counsel for the Agent and each Lender in connection 
with the enforcement of rights under this Section 8.04(a). 

(b) The Borrower agrees to indemnify and hold harmless the Agent (and any sub- 
agent thereof), each Lender, and each Related Party of any of the foregoing (each, an 
“Indemnified Party”) from and against any and all claims, damages, losses, liabilities and 
expenses (including, without limitation, reasonable fees and expenses of counsel) incurred by or 
asserted or awarded against any Indemnified Party, in each case arising out of or in connection 
with or by reason of (including, without limitation, in connection with any investigation, 
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litigation or proceeding or preparation of a defense in connection therewith, whether based on 
contract, tort or any other theory,) (i) the Notes, this Agreement, any of the transactions 
contemplated herein or the actual or proposed use of the proceeds of any Advance or Letter of 
Credit (including any refusal by any Issuing Bank to honor a demand for payment under a Letter 
of Credit if the documents presented in connection with such demand do not strictly comply with 
the terms of such Letter of Credit), or (ii) the actual or alleged presence of Hazardous Materials 
on any property of the Borrower or any of its Subsidiaries or any Environmental Action relating 
in any way to the Borrower or any of its Subsidiaries, provided that such indemnity shall not, as 
to any Indemnified Party, be available to the extent (a) such fees and expenses are expressly 
stated in this Agreement to be payable by the Indemnified Party, included expenses payable 
under Section 2.14, Section 5.01(e) and Section 8.07(b) or (b) such claim, damage, loss, liability 
or expense is found in a final, non-appealable judgment by a court of competent jurisdiction to 
have resulted fkom such Indemnified Party’s gross negligence, willful misconduct or material 
breach of its obligations under this Agreement, in which case any fees and expenses previously 
paid or advanced by the Borrower- to such Indemnified Party in respect of such indemnified 
obligation will be returned by such Indemnified Party. In the case of an investigation, litigation 
or other proceeding to which the indemnity in this Section 8.04(b) applies, such indemnity shall 
be effective whether or not such investigation, litigation or proceeding is brought by the 
Borrower, its directors, equityholders or creditors or an Indemnified Party or any other Person, 
whether or not any Indemnified Party is otherwise a party thereto, and whether or not the 
transactions contemplated hereby are consummated, provided that if the Borrower and such 
Indemnified Party are adverse parties in any such litigation or proceeding, and the Borrower 
prevails in a final, non-appealable judgment by a court of competent jurisdiction, any fees or 
expenses previously paid or advanced by the Borrower to such Indemnified Party pursuant to this 
Section 8.04(b) will be returned by such Indemnified Party. 

(c) To the extent that the Borrower for any reason fails to indefeasibly pay any 
amount required under subsection (a) or (b) of this Section to be paid by it to the Agent (or any 
sub-agent thereof), any Issuing Bank or any Related Party of any of the foregoing (and without 
limiting its obligation to do so), each Lender severally agrees to pay to the Agent (or any such 
sub-agent), such Issuing Bank or such Related Party, as the case may be, such Lender’s Ratable 
Share (determined as of the time that the applicable unreimbursed expense or indemnity payment 
is sought) of such unpaid amount, provided that the unreimbursed expense or indemnified loss, 
claim, damage, liability or related expense, as the case may be, was incumd by or asserted 
against the Agent (or any such sub-agent) or such Issuing Bank in its capacity as such, or against 
any Related Party of any of the foregoing acting for the Agent (or any such sub-agent) or such 
Issuing Bank in connection with such capacity. 

(d) Without limiting the rights of indemnification set forth in this Agreement with 
respect to liabilities asserted by third parties, each party hereto also agrees not to assert any claim 
for special, indirect, consequential or punitive damages against the other parties hereto, or any 
Related Person any party hereto, on any theory of liability, arising out of or otherwise relating to 
the Notes, this Agreement, any of the transactions contemplated herein or the actual or proposed 
use of the proceeds of the Advances or the Letters of Credit. No Indemnified Party shall be 
liable for any damages arising from the use by unintended recipients of any information or other 
materials distributed by it through telecommunications, electronic or other information 
transmission systems (including Intralinks, SyndTrak or similar systems) in connection with this 

Page 21 1 of 471 

68 



Agreement or the other Loan Documents, provided that such indemnity shall not, as to any 
Indemnified Party, be available to the extent such damages are found in a final, non-appealable 
judgment by a court of competent jurisdiction to have resulted from such Indemnified Party’s 
gross negligence or willful misconduct. 

(e) If any payment of principal of, or Conversion of, any Eurodollar Rate Advance is 
made by the Borrower to or for the account of a Lender other than on the last day of the Interest 
Period for such Revolving Advance, as a result of a payment or Conversion pursuant to Section 
2.08(d) or (e), 2.10 or 2.12, acceleration of the maturity of the Revolving Advances pursuant to 
Section 6.01 or for any other reason, or by an Eligible Assignee to a Lender other than on the last 
day of the Interest Period for such Revolving Advance upon an assignment of rights and 
obligations under this Agreement pursuant to Section 8.07 as a result of a demand by the 
Borrower pursuant to Section 8.07(a), the Borrower shall, upon demand by such Lender (with a 
copy of such demand to the Agent), pay to the Agent for the account of such Lender any 
amounts required to compensate such Lender for any additional losses, costs or expenses that it 
may reasonably incur as a result of such payment or Conversion, including, without limitation, 
any loss (excluding loss of anticipated profits), cost or expense incurred by reason of the 
liquidation or reemployment of deposits or other funds acquired by any Lender to fund or 
maintain such Revolving Advance. 

(0 Without prejudice to the survival of any other agreement of the Borrower 
hereunder, the agreements and obligations of the Borrower contained in Sections 2.1 1,2.14 and 
8.04 shall survive the payment in full of principal, interest and all other amounts payable 
hereunder and under the Notes. 

Section 8.05 Right of Set-off. Upon (i) the occurrence and during the continuance of 
any Event of Default and (ii) the making of the request or the granting of the consent specified 
by Section 6.01 to authorize the Agent to declare the Advances due and payable pursuant to the 
provisions of Section 6.01, each Lender, each Issuing Bank and each of their respective 
Affiliates is hereby authorized at any time and from time to time, to the fullest extent permitted 
by Law, to set off and apply any and all deposits (general or special, time or demand, provisional 
or final) at any time held and other indebtedness at any time owing by such Lender, such Issuing 
Bank or any such Affiliate to or for the credit or the account of the Borrower against any and all 
of the obligations of the Borrower now or hereafter existing under this Agreement or any other 
Loan Document to such Lender or Issuing Bank, whether or not such Lender or Issuing Bank 
shall have made any demand under this Agreement or such Note and although such obligations 
may be contingent or unmatured or are owed to a branch or office of such Lender or such Issuing 
Bank different from the branch or office holding such deposit or obligated on such indebtedness. 
Each Lender and each Issuing Bank agrees promptly to notify the Borrower aRer any such set- 
off and application, provided that the failure to give such notice shall not affect the validity of 
such set-off and application. The rights of each Lender and each Issuing Bank under this Section 
are in addition to other rights and remedies (including, without limitation, other rights of set-off) 
that such Lender may have. 

Section 8.06 Binding Effect. Except as provided in Section 3.01, this Agreement shall 
become effective when it shall have been executed by the Borrower and the Agent and when the 
Agent shall have been notified by each Initial Lender that such Initial Lender has executed it and 
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thereafter shall be binding upon and inure to the benefit of the Borrower, the Agent and each 
Lender and their respective successors and assigns, except that the Borrower shall not have the 
right to assign its rights hereunder or any interest herein without the prior written consent of the 
Lenders. 

Section 8.07 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of the Agent and each Lender (and any purported assignment or transfer 
without such consent shall be null and void) and no Lender may assign or otherwise transfer any 
of its rights or obligations hereunder except (i) to an assignee in accordance with the provisions 
of subsection (b) of this Section, (ii) by way of participation in accordance with the provisions of 
subsection (d) of this Section, or (iii) by way of pledge or assignment of a security interest 
subject to the restrictions of subsection (0 of this Section. Nothing in this Agreement, expressed 
or implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby, Participants to the extent provided in 
subsection (d) of this Section and, to the extent expressly contemplated hereby, the Related 
Parties of each of the Agent, the Issuing Banks and the Lenders) any legal or equitable right, 
remedy or claim under or by reason of this Agreement. 

(b) Any Lender may at any time assign to one or more assignees all or a portion of its 
rights and obligations under this Agreement (including all or a portion of its Revolving Credit 
Commitment, Swingline Exposure and the Revolving Advances (including for purposes of this 
subsection (b), participations in WC Obligations) at the time owing to it); provided that any such 
assignment shall be subject to the following conditions: 

(i) Minimum Amounts. 

(A) in the case of an assignment of the entire remaining amount of the 
assigning Lender’s Revolving Credit Commitment and the Revolving Advances 
at the time owing to it or in the case of an assignment to a Lender, no minimum 
amount need be assigned; and 

(B) in any case not described in subsection (b)(i)(A) of this Section, 
the aggregate amount of the Revolving Credit Commitment (which for this 
purpose includes Revolving Advances outstanding thereunder) or, if the 
Revolving Credit Commitment is not then in effect, the principal outstanding 
balance of the Revolving Advances of the assigning Lender subject to each such 
assignment, determined as of the date the Assignment and Assumption with 
respect to which such assignment is delivered to the Agent or, if “Trade Date” is 
specified in the Assignment and Assumption, as of the Trade Date, shall not be 
less than $5,000,000 unless each of the Agent and, so long as no Event of Default 
has occurred and is continuing, the Borrower otherwise consents (each such 
consent not to be unreasonably withheld or delayed). 
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(ii) Proportionate Amounts. Each partial assignment shall be made as an 
assignment of a proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Revolving Advances, LIC Obligations, 
Swingline Exposure or the Revolving Credit Commitment assigned, and each such 
assignment shall be of a constant, and not a varying, percentage of all rights and 
obligations under this Agreement; 

(iii) Reauired Consents. No consent shall be required for any assignment 
except to the extent required by subsection (b)(i)(B) of this Section and, in addition: 

(A) the consent of the Borrower (such consent not to be unreasonably 
withheld or delayed; provided that the Borrower shall be deemed to have 
consented to any such assignment unless it shall object thereto by written notice 
to the Agent within ten (10) Business Days after having received notice thereof) 
shall be required unless (1) an Event of Default has occurred and is continuing at 
the time of such assignment or (2) such assignment is to a Lender, an Affiliate of 
a Lender or an Approved Fund; 

(B) the consent of the Agent (such consent not to be unreasonably 
withheld or delayed) shall be required if such assignment is to a Person that is not 
a Lender, an Affiliate of a Lender or an Approved Fund with respect to such 
Lender; 

(C) the consent of each Issuing Bank (such consent not to be 
unreasonably withheld or delayed) shall be required for any assignment that 
increases the obligation of the assignee to participate in exposure under one or 
more Letters of Credit (whether or not then outstanding); and 

(D) the consent of the Swingline Lender, if any, (such consent not to be 
unreasonably withheld or delayed) shall be required for any assignment that 
increases the obligation of the assignee to participate in exposure under Swingline 
Advances (whether or not then outstanding). 

(iv) Assimment and Assumption. The parties to each assignment shall 
execute and deliver to the Agent an Assignment and Assumption, together with a 
processing and recordation fee in the amount of $3,500; provided, however, that no such 
fee shall be payable in the case of an assignment made at the request of the Borrower to 
an existing Lender. The assignee, if it is not a Lender, shall deliver to the Agent an 
Administrative Questionnaire. 

(v) No Assimment to Borrower. No such assignment shall be made to the 
Borrower or any of the Borrower’s Asliates or Subsidiaries. 

(vi) No Assignment to Natural Persons. No such assignment shall be made to 
a natural person. 

Subject to acceptance and recording thereof by the Agent pursuant to subsection (c) of 
this Section and notice thereof to the Borrower, fiom and after the effective date specified in 
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each Assignment and Assumption, the assignee thereunder shall be a party to this Agreement 
and, to the extent of the interest assigned by such Assignment and Assumption, have the rights 
and obligations of a Lender under this Agreement, and the assigning Lender thereunder shall, to 
the extent of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment axid Assumption covering 
all of the assigning Lender’s rights and obligations under this Agreement, such Lender shall 
cease to be a party hereto) but shall continue to be entitled to the benefits of Sections 2.1 1,2.14 
and 8.04 with respect to facts and circumstances occurring prior to the effective date of such 
assignment. Upon request, the Borrower (at its expense) shall execute and deliver a Note to the 
assignee Lender. Any assignment or transfer by a Lender of rights or obligations under this 
Agreement that does not comply with this subsection shall be treated for purposes of this 
Agreement as a sale by such Lender of a participation in such rights and obligations in 
accordance with subsection (d) of this Section. 

(c) Register. The Agent shall maintain at the Agent’s Office a copy of each 
Assignment and Assumption delivered to it and a register for the recordation of the names and 
addresses of the Lenders, and the Revolving Credit Commitments of, and principal amounts of 
the Advances and L/C Obligations owing to, each Lender pursuant to the terms hereof from time 
to time (the “Re&&‘). The entries in the Register shall be conclusive, absent manifest error, 
and the Borrower, the Agent and the Lenders may treat each Person whose name is recorded in 
the Register pursuant to the terms hereof as a Lender hereunder for all purposes of this 
Agreement, notwithstanding notice to the contrary. The Register shall be available for 
inspection by the Borrower and any Lender, at any reasonable time and from time to time upon 
reasonable prior notice. 

(d) Participations. Any Lender may at any time, without the consent of, or notice to, 
the Borrower or the Agent, sell participations to any Person (other than a natural person or the 
Borrower or any of the Borrower’s Affiliates or Subsidiaries) (each, a “Particiuant”) in all or a 
portion of such Lender’s rights and/or obligations under this Agreement (including all or a 
portion of its Revolving Credit Commitment, Swingline Exposure and/or the Revolving 
Advances (including such Lender’s participations in WC Obligations) owing to it); provided that 
(i) such Lender’s obligations under this Agreement shall remain unchanged, (ii) such Lender 
shall remain solely responsible to the other parties hereto for the performance of such 
obligations, (iii) the Borrower, the Agent, the Lenders and the Issuing Banks shall continue to 
deal solely and directly with such Lender in connection with such Lender’s rights and obligations 
under this Agreement and (iv) no participant under any such participation shall have any right to 
approve any amendment or waiver of any provision of this Agreement or any Note, or any 
consent to any departure by the Borrower therefrom, except to the extent that such amendment, 
waiver or consent would reduce the principal of, or interest on, any Obligations or any fees or 
other amounts payable hereunder, in each case to the extent subject to such participation, or 
postpone any date fixed for any payment of principal of, or interest on, any Obligations or any 
fees or other amounts payable hereunder, in each case to the extent subject to such participation. 

Any agreement or instrument pursuant to which a Lender sells such a participation shall 
provide that such Lender shall retain the sole right to enforce this Agreement and to approve any 
amendment, modification or waiver of any provision of this Agreement; provided that such 
agreement or instrument may provide that such Lender will not, without the consent of the 
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Participant, agree to any amendment, waiver or other modification addressing the matters set 
forth in clause (iv) above to the extent subject to such participation. Subject to subsection (e) of 
this Section, the Borrower agrees that each Participant shall be entitled to the benefits of Sections 
2.1 1, 2.14 and 8.04(e) to the same extent as if it were a Lender and had acquired its interest by 
assignment pursuant to subsection (b) of this Section. To the extent permitted by Law, each 
Participant also shall be entitled to the benefits of Section 8.05 as though it were a Lender, 
provided such Participant agrees to be subject to Section 2.15 as though it were a Lender. 

(e) Limitations upon Particiuant Rights. A Participant shall not be entitled to receive 
any greater payment under Section 2.1 1 or 2.14 than the applicable Lender would have been 
entitled to receive with respect to the participation sold to such Participant, unless the sale of the 
participation to such Participant is made with the Borrower’s prior written consent. A 
Participant that would be a Foreign Lender if it were a Lender shall not be entitled to the benefits 
of Section 2.14 unless the Borrower is notified of the participation sold to such Participant and 
such Participant agrees, for the benefit of the Borrower, to comply with Section 2.14(e) as 
though it were a Lender. 

(f) Certain Pledges. Any Lender may at any time pledge or assign a security interest 
in all or any portion of its rights under this Agreement (including under its Note, if any) to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a Federal 
Reserve Bank or other central banking authority; provided that no such pledge or assignment 
shall release such Lender from any of its obligations hereunder or substitute any such pledgee or 
assignee for such Lender as a party hereto. 

(g) Resignation as an Issuing Bank after Assignment. Notwithstanding anything to 
the contrary contained herein, if at any time any Issuing Bank assigns all of its Revolving Credit 
Commitment and Revolving Advances pursuant to subsection (b) above, such Issuing Bank may, 
upon 30 days’ notice to the Borrower and the Lenders, resign as an Issuing Bank. If any Issuing 
Bank resigns, it shall retain all the rights, powers, privileges and duties of an Issuing Bank 
hereunder with respect to all Letters of Credit outstanding as of the effective date of its 
resignation as an Issuing Bank and all L/C Obligations with respect thereto (including the right 
to require the Lenders to make Base Rate Advances or fund risk participations in Unreimbursed 
Amounts pursuant to Section 2.03(c)). 

(h) The words “execution,” “signed,” “signature,” and words of like import in any 
Assignment and Assumption shall be deemed to include electronic signatures or the keeping of 
records in electronic form, each of which shall be of the same legal effect, validity or 
enforceability as a manually executed signature or the use of a paper-based recordkeeping 
system, as the case may be, to the extent and as provided for in any applicable Law, including 
the Federal Electronic Signatures in Global and National Commerce Act, the New York State 
Electronic Signatures and Records Act, or any other similar state Laws based on the Uniform 
Electronic Transactions Act. 

Section 8.08 Confidentialitv. Neither the Agent nor any Lender may disclose to any 
Person any confidential, proprietary or non-public information of the Borrower furnished to the 
Agent or the Lenders by the Borrower (such information being referred to collectively herein as 
the “Borrower Information”), except that each of the Agent and each of the Lenders may disclose 
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Borrower Information (i) to its and its affiliates’ employees, officers, directors, agents and 
advisors having a need to know in connection with this Agreement (it being understood that the 
Persons to whom such disclosure is made will be informed of the confidential nature of such 
Borrower Information and instructed to keep such Borrower Information confidential on 
substantially the same terms as provided herein), (ii) to the extent requested by any regulatory 
authority, (iii) to the extent required by applicable Laws or regulations or by any subpoena or 
similar legal process, (iv) to any other party to this Agreement, (v) in connection with the 
exercise of any remedies hereunder or any suit, action or proceeding relating to this Agreement 
or the enforcement of rights hereunder, (vi) subject to an agreement containing provisions 
substantially the same as those of this Section 8.08, (A) to any assignee or participant or 
prospective assignee or participant, (B) any direct, indirect, actual or prospective counterparty 
(and its advisor) to any swap, derivative or securitization transaction related to the obligations 
under this Agreement and (C) to any credit insurance provider relating to the Borrower and its 
Obligations, (vii) to the extent such Borrower Information (A) is or becomes generally available 
to the public on a non-confidential basis other than as a result of a breach of this Section 8.08 by 
the Agent or such Lender or their Related Parties, or (B) is or becomes available to the Agent or 
such Lender on a nonconfidential basis fiom a source other than the Borrower (provided that the 
source of such information was not known by the recipient after inquiry to be bound by a 
confidentiality agreement with or other contractual, legal or fiduciary obligation of 
confidentiality to the Borrower or any other Person with respect to such information) and (viii) 
with the consent of the Borrower. The obligations under this Section 8.08 shall survive for two 
calendar years after the date of the termination of this Agreement. 

Section 8.09 Governing Law. This Agreement and the Notes shall be governed by, and 
construed in accordance with, the Laws of the State of New York (including Sections 5-1401 and 
5-1402 of the General Obligations Law but otherwise without regard to conflict of law 
principles). 

Section 8.10 Counterparts; Integration: Effectiveness. This Agreement may be 
executed in counterparts (and by different parties hereto in different counterparts), each of which 
shall constitute an original, but all of which when taken together shall constitute a single 
contract. This Agreement and the other Loan Documents constitute the entire contract among 
the parties relating to the subject matter hereof and supersede any and all previous agreements 
and understandings, oral or written, relating to the subject matter hereof. Except as provided in 
Section 3.01, this Agreement shall become effective when it shall have been executed by the 
Agent and when the Agent shall have received counterparts hereof that, when taken together, 
bear the signatures of each of the other parties hereto. Delivery of an executed counterpart of a 
signature page of this Agreement by telecopy or other electronic imaging means shall be 
effective as delivery of a manually executed counterpart of this Agreement. 

Section 8.1 1 Jurisdiction, Etc. 

(a) Each of the parties hereto hereby submits to the exclusive jurisdiction of any New 
York State court or federal court of the United States of America sitting in the Borough of 
Manhattan in New York City, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or the other Loan Documents, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby agrees that all 
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claims in respect of any such action or proceeding may be heard and determined in any such 
New York State court or, to the extent permitted by Law, in such federal court. Nothing in this 
Agreement shall affect any right that any party may otherwise have to bring any action or 
proceeding relating to this Agreement or the Notes in the courts of any jurisdiction. 

(b) Each of the parties hereto irrevocably and unconditionally waives, to the fullest 
extent it may legally and effectively do so, any objection that it may now or hereafier have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
the Notes in any New York State or federal court. Each of the parties hereto hereby irrevocably 
waives, to the fullest extent permitted by Law, the defense of an inconvenient forum to the 
maintenance of such action or proceeding in any such court. 

Section 8.12 Pavments Set Aside. To the extent that any payment by or on behalf of 
the Borrower is made to the Agent, any Issuing Bank or any Lender, or the Agent, any Issuing 
Bank or any Lender exercises its right of setoff, and such payment or the proceeds of such setoff 
or any part thereof is subsequently invalidated, declared to be fraudulent or preferential, set aside 
or required (including pursuant to any settlement entered into by the Agent, such Issuing Bank or 
such Lender in its discretion) to be repaid to a trustee, receiver or any other party, in connection 
with any proceeding under any Debtor Relief Law or otherwise, then (a) to the extent of such 
recovery, the obligation or part thereof originally intended to be satisfied shall be revived and 
continued in full force and effect as if such payment had not been made or such setoff had not 
occurred, and (b) each Lender and each Issuing Bank severally agrees to pay to the Agent upon 
demand its applicable share (without duplication) of any amount so recovered from or repaid by 
the Agent, plus interest thereon from the date of such demand to the date such payment is made 
at a rate per annum equal to the Federal Funds Rate fi-om time to time in effect. The obligations 
of the Lenders and the Issuing Banks under clause (b) of the preceding sentence shall survive the 
payment in full of the Obligations and the termination of this Agreement. 

Section 8.13 Patriot Act. Each Lender hereby notifies the Borrower that pursuant to the 
requirements of the USA Patriot Act (Title 111 of Pub. L. 107-56 (signed into law October 26, 
2001)) (the “m), it is required to obtain, verify and record information that identifies each 
borrower, guarantor or grantor (the “Loan Parties”), which information includes the name and 
address of each Loan Party and other information that will allow such Lender to identify such 
Loan Party in accordance with the Act. The Borrower shall provide, to the extent commercially 
reasonable, such information and take such actions as are reasonably requested by the Agent or 
any Lender in order to assist the Agent and such Lender in maintaining compliance with the Act. 

Section 8.14 Waiver of Jury Trial. EACH OF THE BORROWER, THE AGENT AND 
THE LENDERS HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN 
ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON 
CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, THE NOTES OR ANY OTHER LOAN DOCUMENT OR THE ACTIONS OF 
THE BORROWER, THE AGENT OR ANY LENDER IN THE NEGOTIATION, 
ADMINISTRATION, PERFORMANCE OR ENFORCEMENT THEREOF. 

Section 8.15 No Advisorv or Fiduciary Responsibility. In connection with all aspects 
of each transaction contemplated hereby, the Borrower acknowledges and agrees that: (i) the 
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credit facilities provided for hereunder and any related arranging or other services in connection 
therewith (including in connection with any amendment, waiver or other modification hereof or 
of any other Loan Document) are an arm’s-length commercial transaction between the Borrower, 
on the one hand, and the Agent, each of the Lenders and each of the Arrangers, on the other 
hand, and the Borrower is capable of evaluating and understanding and understands and accepts 
the terms, risks and conditions of the transactions contemplated hereby and by the other Loan 
Documents (including any amendment, waiver or other modification hereof or thereof); (ii) in 
connection with the process leading to such transaction, each of the Agent, the Lenders and the 
Arrangers is and has been acting solely as a principal and is not the financial advisor, agent or 
fiduciary, for the Borrower or any of its Affiliates, stockholders, creditors or employees or any 
other Person; (iii) neither the Agent nor any Lender or Arranger has assumed or will assume an 
advisory, agency or fiduciary responsibility in favor of the Borrower with respect to any of the 
transactions contemplated hereby or the process leading thereto, including with respect to any 
amendment, waiver or other modification hereof or of any other Loan Document (irrespective of 
whether the Agent or any Lender or Arranger has advised or is currently advising the Borrower 
or any of its Aaliates on other matters) and neither the Agent nor any Lender or Arranger has 
any obligation to the Borrower with respect to the transactions contemplated hereby except those 
obligations expressly set forth herein and in the other Loan Documents; (iv) the Agent, each of 
the Lenders and the Arrangers and their respective Affiliates may be engaged in a broad range 
of transactions that involve interests that differ from those of the Borrower and its Affiliates, and 
neither the Agent nor any Lender or Arranger has any obligation to disclose any of such interests 
by virtue of any advisory, agency or fiduciary relationship; and (v) the Agent and each Lender 
and Arranger have not provided and will not provide any legal, accounting, regulatory or tax 
advice with respect to any of the transactions contemplated hereby (including any amendment, 
waiver or other modification hereof or of any other Loan Document) and the Borrower has 
consulted its own legal, accounting, regulatory and tax advisors to the extent it has deemed 
appropriate. The Borrower hereby waives and releases, to the fullest extent permitted by Law, 
any claims that it may have against the Agent and each Lender and Arranger with respect to any 
breach or alleged breach of agency or fiduciary duty in connection with the Loan Documents. 

Section 8.16 Survival of Representations and Warranties. All representations and 
warranties made hereunder and in any other Loan Document or other document delivered 
pursuant hereto or thereto or in connection herewith or therewith shall survive the execution and 
delivery hereof and thereof. Such representations and warranties have been or will be relied 
upon by the Agent and each Lender, regardless of any investigation made by the Agent or any 
Lender or on their behalf, and shall continue in full force and effect as long as any Advance or 
any other Obligation hereunder shall remain unpaid or unsatisfied or any Letter of Credit shall 
remain outstanding. 

Section 8.17 Severabilitv. If any provision of this Agreement or the other Loan 
Documents is held to be illegal, invalid or unenforceable, (a) the legality, validity and 
enforceability of the remaining provisions of this Agreement and the other Loan Documents 
shall not be affected or impaired thereby and (b) the parties shall endeavor in good faith 
negotiations to replace the illegal, invalid or unenforceable provisions with valid provisions the 
economic effect of which comes as close as possible to that of the illegal, invalid or 
unenforceable provisions. The invalidity of a provision in a particular jurisdiction shall not 
invalidate or render unenforceable such provision in any other jurisdiction. 
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IN WITNESS WHEREOF, the parties h e m  have caused this Agreement to k executed 
by their respective officers thereunto duly authorized, 88 of the date first above written. 

BY 
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BARCLAYS BANK PLC, 
as Agent, an Issuing Bank and a Lender 

By: 
Name: &E. Sutton 
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THE ROYAL BANK OF SCOTLAM) PLC, 
as a Lender and =Issuing Baals 

By: 

Title: Direckn 
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WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as a Lender and an Issuing Bank 

By: 

Title: Director 
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BANK OF AMERICA, N.A., as a Lender 

By: 

Name: Patrick Martin 
Title: Director 
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CREDIT SUISSE A G  CAYMAN ISLANDS 
BRANCH, as a Lender 

By: Name: -I\L S 
Title: Vice kkident  

n 

Name: RahulParmar 
Title: Associate 
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THE BANK OF NEW YORK MELLON, 
as a Lender 

By: 
Name: Mark W. R&rs 
Title: Vice Preside% 
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BANK OF THE WEST, as a Lender - 

Vice President 
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BNP PARIBAS, as a Lender 

Name: FrancisDeLaney 
Title: Managing Director 

Title: Vice President 
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CITIBANK, NA, as a Lender 

Title: Vice President 
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I 

I 

I 

By: 
Name: 

By: 
Name: EdwardDHeskn 
Title: Directer 
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JPMORGAN CHASE BANK, N.A., 
as a Lender 

By: 
Name: N&m$ RBaMrig (J 
Title: Credit Executive 
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KEYBANK NATIONAL ASSOCIATION, 
as a Lender 

By : 
Name: Keven D. Smith 
Title: Senior Vice President 
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SCOTIABANC INC., 
as a Lender 

By: 
Name: J.F.Todd 
Title: Managing Director 
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SUNTRUST BANK, as a Lender 

By: 
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UBS LOAN FINANCE LLC, as a Lender 

By: By: 

Title: A ci Director v 
By: 

Name: Joselfn Femandes 
Title: Associate Director 
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US. BANK NATIONAL ASSOCIATION, 
as a Lender 

Title: S&or Vice President 

Page 238 of 471 



CANADIAN IMPERIAL BANK OF 
COMMERCE, NEW YORK AGENCY, 
as a Lender 

By: 
Name: Robert Casey, Jr. 1 
Title: ExtcutiveD&torJ 

By: 
Name: Michael Gewirtz 
Title: Executive Director 
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COMIERICABANK, as a Lender 
h 

By: 
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. . .  

NATIONAL BANK OF AFUZONA, 
as a h d c r  

Titie: Vice President 
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THE NORTHERN TRUST COMPANY, 
as a Lender 

Title: Second Vice President 
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UMB BANK ARIZONA, N.A., 
asaknder . 

17 

By: 
Name: Kyle McMillian 
Title: AVP/Commercial Banking Officer 
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SCHEDULE 1.01 
COMMITMENTS AND RATABLE SHARES 

Revolving Credit 
Bank Commitment 
Barclays Bank PLC $ 14,400,000.00 
The Royal Bank of Scotland pic $14,400,000.OO 
Wells Fargo Bank, National Association $14,400,000.00 
Bank of America, N.A. $14,400,000.00 
Credit Suisse AG, Cayman Islands Branch $14,400,000.00 
The Bank of New York Mellon $9,428,571.43 
Bank of the West $6,600,000.00 
BNP Paribas $2,828,571.40 
Citibank, N.A. $9,428,571.43 
Deutsche Bank AG New York Branch $9,428,571.43 
JPMorgan Chase Bank, N.A. $9,428,571.43 
Key- National Association $9,428,571.43 
Union Bank, N.A. $9,428,571.43 
Scotiabanc Inc. $9,428,571.43 
SunTrust Bank $9,42837 1.43 
UBS Loan Finance LLC $9,428,571.43 
U.S. Bank National Association $9,428,571.43 
Canadian Imperial Bank of Commerce, New York Agency $4,857,142.86 
Comerica Bank $4,857,142.86 
National Bank of Arizona $4,857,142.86 
The Northern Trust Company $4,857,142.86 

$4,857,142.86 UMB Bank Arizona, N.A. 
TOTAL $200,000,000.00 

Ratable Share 
7 . 2 ~ 0 0 0 0 %  
7.200000000% 
7.200000000% 
7 . 2 0 ~ 0 0 0 %  
7.200000000% 
4.714285715% 
3.3000oooO0% 
1.414285700% 
4.7 142857 15% 
4.714285715% 
4.714285715% 
4.71428571 5% 
4.714285715% 
4.7 1428571 5% 
4.714285715% 
4.7 142857 15% 
4.7 14285715% 
2.428571430% 
2.42857 1430% 
2.428571430% 
2.428571430% 
2.42857 1430% 
100.ooooooooo% 
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SCHEDULE 4.01(j) 
SUBSIDIARIES 

Arizona Public Service Company 
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None. 

SCHEDULE 4.01(k) 
EXISTING INDEBTEDNESS 
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SCHEDULE 8.02 
CERTAIN ADDRESSES FOR NOTICES 

BORROWER 
Pinnacle West Capital Corporation 
400 North 5th Street 
Mail Station 9040 
Phoenix, AZ 85004 
Attention: Treasurer 
Telephone: (602) 250-3300 
Telecopier: (602) 250-3902 
Electronic lee.nickloy@pinnaclewest.com 

AGENT: 

Anent's OlPice 
for  payments and Requests for Credit Extensions): 

Barclays Bank PLC 
1301 6th Avenue, 9* floor 
New York, NY 100 19 
Attention: Joe Tricamo 
Telephone: (212) 320-7564 
Email: joe.b.icamo@barcap.com 

with copies to: 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Alicia Borys 
Facsimile: (212) 526-51 15 
Telephone: (212) 526-4291 
Email: Alicia.borys@barcap.com 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Vanessa A. Kurbatskiy 
Facsimile: (2 12) 526-5 1 15 
Telephone: (212) 526-2799 
Email: Vanessa.kurbatskiy@barcap.com 

Aaend 's Account/Barclavs Bank Aaencv Service Wiring Information 

Barclays Bank PLC 
New York, New York 
ABA 026002574 
Account Number: 050-0 19 10-4 
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Account Name: Clad Control Account 
Ref: Arizona Public Service 

Other Notices as Anent: 
Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Alicia Borys 
Facsimile: (21 2) 526-5 1 15 
Telephone: (212) 526-4291 
Email: Alicia.borys@barcap.com 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 100 19 
Attention: Vanessa A. Kurbatskiy 
Facsimile: (2 12) 526-5 1 15 
Telephone: (212) 526-2799 
Email: Vanessa.kurbatskiy@barcap.com 

ISSUING BANKS: 

Barclavs Bank PLC 
Barclays Bank PLC 
200 Park Avenue 
New York, NY 10166 
Attn. Letters of Credit / Dawn Townsend 
Facsimile (2 12) 4 12-50 1 1 
Telephone (20 1) 499-208 1 
Email xraletterofcredit@baclayscapital.com 

The Royal Bank of Scotland ulc 

The Royal Bank of Scotland plc 
600 Washington Boulevard 
Stamford, CT 06901 
Attention: Richard Emmich 
Facsimile: (203) 873-3569 
Telephone: (203) 897-7619 
Email: richard. emmich@rbs . corn 

and 

Attention: Marchette Major 
Facsimile: (203) 873-3569 
Telephone: (203) 897-7638 
Email: marchette.major@rbs.com 
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Wells Fargo Bank. National Association 

Wells Fargo Bank, National Association 
Corporate Banking - Utility and Power Group 
1300 SW 5th Avenue, 7th Floor 
Mail Code: MAC P6101-076 
Portland, OR 97201 
Attention: Yann Blindert 
Telephone: (503) 886-2215 
Facsimile: (503) 886-221 1 
E-mail: yann.blindert@wellsfargo.com 
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EXHIBIT A - FORM OF 
PROMISSORY NOTE 

FOR VALUE RECEIVED, the undersigned, PINNACLE WEST CAPITAL 
CORPORATION, an Arizona corporation (the “Borrower”), hereby promises to pay to the order 
of or its registered assigns (the “Lender”), in accordance with the provisions of the 
Credit Agreement (as hereinafter defined), the principal amount of each Advance from time to 
time made by the Lender to the Borrower pursuant to the Five-Year Credit Agreement dated as 
of November 4, 201 1 among the Borrower, the Lender and certain other lenders parties thereto, 
Barclays Bank PLC, as Agent for the Lender and such other lenders, and the issuing banks and 
other agents party thereto (as amended or modified from time to time, the “Credit Agreement”; 
the terms defined therein being used herein as therein defined) outstanding on such date. 

The Borrower promises to pay interest on the unpaid principal amount of each Advance 
from the date of such Advance until such principal amount is paid in full, at such interest rates, 
and payable at such times, as are specified in the Credit Agreement. 

Both principal and interest are payable in lawful money of the United States of America 
to the Agent for the account of the Lender in same day funds at the address and account specified 
on Schedule 8.02. Each Advance owing to the Lender by the Borrower pursuant to the Credit 
Agreement, and all payments made on account of principal thereof, shall be recorded by the 
Lender and, prior to any transfer hereof, endorsed on the grid attached hereto which is part of 
this Promissory Note. 

This Promissory Note is one of the Notes referred to in, and is entitled to the benefits of, 
the Credit Agreement. The Credit Agreement, among other things, (i) provides for the making of 
Advances by the Lender to the Borrower fiom time to time in an aggregate amount not to exceed 
at any time the Lender’s Unused Commitment, the indebtedness of the Borrower resulting from 
each such Advance being evidenced by this Promissory Note and (ii) contains provisions for 
acceleration of the maturity hereof upon the happening of certain stated events and also for 
prepayments on account of principal hereof prior to the maturity hereof upon the terms and 
conditions therein specified. 

THIS PROMISSORY NOTE SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK. 

PINNACLE WEST CAPITAL CORPORATION 

BY 
Name: 
Title: 

A- 1 
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ADVANCES AND PAYMENTS OF PRINCIPAL 

Amount of 
Amount of Principal Paid Unpaid Principal Notation 

Date Advance or Prepaid Balance Made By 

A-2 
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EXHIBIT B - FORM OF NOTICE OF 
BORROWING 

Barclays Bank PLC, as Agent 
for the Lenders parties 
to the Credit Agreement 
referred to below 

Attention: Bank Loan Syndications Department 

Ladies and Gentlemen: 

The undersigned, Pinnacle West Capital Corporation, refers to the Five-Year Credit 
Agreement, dated as of November 4, 2011 (as amended or modified from time to time, the 
“Credit Ameement”, the terms defined therein being used herein as therein defined), among the 
undersigned, certain Lenders parties thereto, Barclays Bank PLC, as Agent for said Lenders and 
the Issuing Banks and other agents party thereto, and hereby gives you notice, irrevocably, 
pursuant to Section 2.02 of the Credit Agreement that the undersigned hereby requests a 
Borrowing under the Credit Agreement, and in that connection sets forth below the information 
relating to such Borrowing (the “Proposed Borrowing”) as required by Section 2.02(a) of the 
Credit Agreement: 

(i) The Business Day of the Proposed Borrowing is , 20-. 
(ii) 

(iii) 
[(iv) 

The Type of Revolving Advances comprising the Proposed Borrowing is [Base 
Rate Advances] [Eurodollar Rate Advances]. 
The aggregate amount of the Proposed Borrowing is $ 
The initial Interest Period for each Eurodollar Rate Advance made as part of the 
Proposed Borrowing is mon th [ s ] . ]  

The undersigned hereby certifies that the following statements are true on the date hereof, 
and will be true on the date of the Proposed Borrowing: 

(A) the representations and warranties contained in Section 4.01 (other than Sections 
4.01(k), 4.Ol(e)(ii) and 4.0l(f)(ii)) of the Credit Agreement are correct, before and after giving 
effect to the Proposed Borrowing and to the application of the proceeds therefrom, as though 
made on and as of such date; 

(B) no event has occurred and is continuing, or would result from such Proposed 
Borrowing or from the application of the proceeds therefrom, that constihtes a Default; and 

(C) before and after giving effect to the Proposed Borrowing and to the application of 
the proceeds therefrom, as though made on and as of such date, the Indebtedness of the Borrower 
does not exceed that permitted by (i) applicable resolutions of the Board of Directors of the 
Borrower or (ii) applicable Laws of any Governmental Authority. 
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Very truly yours, 

PINNACLE WEST CAPITAL CORPORATION 

BY 
Name: 
Title: 

A-2 
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EXHIBIT C - FORM OF 
ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] 
(the “Assignor”) and [Insert name of Assignee] (the “Assignee”). Capitalized terms used but 
not defined herein shall have the meanings given to them in the Credit Agreement identified 
below (as amended, the “Credit Ameement”), receipt of a copy of which is hereby acknowledged 
by the Assignee. Annex 1 attached hereto (the “Standard Terns and Conditions”) is hereby 
agreed to and incorporated herein by reference and made a part of this Assignment and 
Assumption as if set forth herein in fill. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard T e r n  and Conditions and the Credit Agreement, 
as of the Effective Date referred to below (i) all of the Assignor’s rights and obligations in its 
capacity as a Lender under the Credit Agreement and any other documents or instruments 
delivered pursuant thereto to the extent related to the amount and percentage interest identified 
below of all of such outstanding rights and obligations of the Assignor under the respective 
facilities identified below (including without limitation any letters of credit, guarantees, and 
swingline loans included in such facilities) and (ii) to the extent permitted to be assigned under 
applicable Law, all claims, suits, causes of action and any other right of the Assignor (in its 
capacity as a Lender) against any Person, whether known or unknown, arising under or in 
connection with the Credit Agreement, any other documents or instruments delivered pursuant 
thereto or the loan transactions governed thereby or in any way based on or related to any of the 
foregoing, including, but not limited to, contract claims, tort claims, malpractice claims, statutory 
claims and all other claims at Law or in equity related to the rights and obligations sold and 
assigned pursuant to clause (i) above (the rights and obligations sold and assigned pursuant to 
clauses (i) and (ii) above being referred to herein collectively as, the “Assigned Interest”). Each 
such sale and assignment is without recourse to the Assignor and, except as expressly provided 
in this Assignment and Assumption, without representation or warranty by the Assignor. 
Assignee shall deliver (if it is not already a-Lender) 
Questionnaire. 

to the Agent an Administrative 

1. 
2. 

3. 

4. 

5.  

6.  

Assignor: 
Assignee: 

[and is an Affiiate of [identiq Bank]‘] 

Borrower: Pinnacle West Capital Corporation 
Agent: Barclays Bank PLC, as the ahinistrative agent under the Credit Agreement 
Credit Agreement: The Five-Year Credit Agreement dated as of November 4, 201 1, by 
and among the Borrower, the Lenders party thereto, the Agent and the Issuing Banks and 
other agents party thereto. 
Assigned Interest: 

’ Select as applicable. 
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Aggregate Amount Amount of Percentage 
of Commitment for Commitment Assigned of CUSP 

all Lenders Assigned Commitmen? Number 

$ $ % 

(7. Trade Date: l3 
Effective Date: - 20-[TO BE INSERTED BY AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE REGISTER 
THEREFOR.] 
The terms set forth in this Assignment and Assumption are hereby agreed to: 

ASSIGNOR 
PAME OF ASSIGNOR] 

BY 
Name: 
Title: 

AS SIGNEE 
[NAME OF ASSIGNEE] 

BY 
Name: 
Title: 

[Consented to andI4 Accepted: 
BARCLAYS BANK PLC, as Agent 

BY 
Name: 
Title: 

[Consented to:]' 
[BARCLAYS BANK PLC, as Issuing Bank] 

BY 
Name: 
Title: 

[THE ROYAL BANK OF SCOTLAND plc, as Issuing Bank] 

* Set forth, to at least 9 decimals, as a percentage of the Commitment of all Banks thereunder. 

as of the Trade Date. 
To be completed if the Assignor and the Assignee intend that the minimum assignment amount is to be determined 

To be added only if the consent of the Agent is required by the terms of the Credit Agreement. 
To be added only if the consent of the Borrowers and/or other parties (e.g. Issuing Bank) is required by the terms 

of the Credit Agreement. 

c-2 
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BY 
Name: 
Title: 

[WELLS FARGO BANK, NATIONAL ASSOCIATION, as Issuing Bank] 

BY 
Name: 
Title: 

PINNACLE WEST CAPITAL CORPORATION 

BY 
Name: 
Title: 

c-3 
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ANNEX 1 TO ASSIGNMENT AND ASSUMPTION 
STANDARD TERMS AND CONDITIONS FOR 

ASSIGNMENT AND ASSUMPTION 

1. ReDresentations and Warranties. 

1.1 Assignor. The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is fiee and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents, (iii) the financial condition of the Borrower, any of 
its Subsidiaries or Affiliates or any other Person obligated in respect of any Loan Document or 
(iv) the performance or observance by the Borrower of any of its obligations under any Loan 
Document. 

1.2 Assirnee. The Assignee (a) represents and warrants that (i) it has full power and 
authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it meets all the requirements to be an Eligible Assignee under 
Section 8.07 of the Credit Agreement (subject to such consents, if any, as may be required under 
Section 8.07 of the Credit Agreement), (iii) ftom and after the Effective Date, it shall be bound 
by the provisions of the Credit Agreement as a Lender thereunder and, to the extent of the 
Assigned Interest, shall have the obligations of a Lender thereunder, (iv) it is sophisticated with 
respect to decisions to acquire assets of the type represented by the Assigned Interest and either 
it, or the Person exercising discretion in making its decision to acquire the Assigned Interest, is 
experienced in acquiring assets of such type, (v) it has received a copy of the Credit Agreement, 
and has received or has been accorded the opportunity to receive copies of the most recent 
financial statements referred to in Section 4.01(e) or delivered pursuant to Section 5.01(h), as 
applicable, thereof, as applicable, and such other documents and information as it deems 
appropriate to make its own credit analysis and decision to enter into this Assignment and 
Assumption and to purchase the Assigned Interest, (vi) it has, independently and without reliance 
upon the Agent, the Assignor or any other Lender and based on such documents and information 
as it has deemed appropriate, made its own credit analysis and decision to enter into this 
Assignment and Assumption and to purchase the Assigned Interest, and (vi) if it is a foreign 
lender, attached to the Assignment and Assumption is any documentation required to be 
delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed by 
the Assignee; and (b) agrees that (i) it will, independently and without reliance on the Agent, the 
Assignor or any other Lender, and based on such documents and information as it shall deem 
appropriate at the time, continue to make its own credit decisions in taking or not taking action 
under the Loan Documents, and (ii) it will perform in accordance with their terms all of the 
obligations which by the terms of the Loan Documents are required to be performed by it as a 
Lender. 

I 
I 

2. Pavments. From and after the Effective Date, the Agent shall make all payments 
in respect of the Assigned Interest (including payments of principal, interest, fees and other 

I 
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d 

amounts) to the Assignor for amounts which have accrued to but excluding the Effective Date 
and to the Assignee for amounts which have accrued from and after the Effective Date. 

3. General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns. This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument. Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by facsimile shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption. This Assignment and Assumption shall be 
governed by, and construed in accordance with, the Law of the State of New York. 

c-5 
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EXECUTION COPY 

U.S. $500,000,000 
FIVE-YEAR CREDIT AGREEMENT 

Dated as of November 4,20 1 1 
among 

ARIZONA PUBLIC SERVICE COMPANY, 
- as Borrower, 

THE LENDERS PARTY HERETO, 

BARCLAYS BANK PLC, 
- as Agent and Issuing: Bank, 

THE ROYAL BANK OF SCOTLAND plc 
and 

WELLS FARGO BANK, NATIONAL ASSOCIATION, 
- as Co-Svndication Agents, 

THE ROYAL BANK OF SCOTLAND plc 
and 

WELLS FARGO BANK, NATIONAL ASSOCIATION, 
- as Issuing Banks, 

BANK OF AMERICA, N.A. 
and 

CREDIT SUISSE AG, CAYMAN ISLANDS BRANCH, 
- as Co-Documentation Agents, 

BARCLAYS CAPITAL 
RBS SECURITIES INC. 

WELLS FARGO SECURITIES, LLC 
MERRILL LYNCH, PIERCE, FENNER & SMITH INCORPORATED 

and 
CREDIT SUISSE SECURITIES (USA) LLC, 

as Joint Lead Arrangers 

and 

BARCLAYS CAPITAL 
RBS SECURITIES INC. 

and 
WELLS FARGO SECURITIES, LLC, 

as Joint Book Runners 

CHI 6266118v.8 

~ 
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FIVE-YEAR CREDIT AGREEMENT 

Dated as of November 4,20 1 1 

’ARIZONA PUBLIC SERVICE COMPANY, an Arizona corporation (the “Borrower”), 
the banks, financial institutions and other institutional lenders (the “Initial Lenders”) and initial 
issuing banks (the “Initial Issuing Banks”) listed on the signature pages hereof, the other Lenders 
(as hereinafter defined), BARCLAYS BANK PLC, as Agent for the Lenders (as hereinafter 
defined), THE ROYAL BANK OF SCOTLAND plc and WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as Co-Syndication Agents and BANK OF AMERICA, N.A. and CREDIT 
SUISSE AG, CAYMAN ISLANDS BRANCH, as Co-Documentation Agents, agree as follows: 

The Borrower has requested that the Lenders provide a revolving credit facility for the 
purposes set forth herein, and the Lenders are willing to do so on the terms and conditions set 
forth herein. 

In consideration of the mutual covenants and agreements herein contained, the parties 
hereto covenant and agree as follows: 

ARTICLE I 

DEFINITIONS AND ACCOUNTING TERMS 

Section 1 .O 1 Certain Defined Terms. As used in this Agreement, the following terms 
shall have the following meanings: 

“2007 Order” means Decision No. 69947, dated October 30, 2007, of the Arizona 
Corporation Commission. 

“Administrative Ouestionnaire” means an Administrative Questionnaire in a form 
supplied by the Agent. 

“Advance” means a Revolving Advance or a Swingline Advance. 

“Affected Lender” means any Lender, as reasonably determined by the Agent or if the 
Agent is the Affected Lender, by the Required Lenders, that (a) has failed to (i) fund all or any 
portion of any Revolving Advance within three (3) Business Days of the date such Revolving 
Advances were required to be funded hereunder unless such Lender notifies the Agent and the 
Borrower in writing that such failure is the result of such Lender’s determination that one or 
more conditions precedent to h d i n g  (each of which conditions precedent, together with any 
applicable default, shall be specifically identified in writing) has not been satisfied, or (ii) pay to 
the Agent, any Issuing Bank, the Swingline Lender, if any, or any other Lender any other amount 
required to be paid by it hereunder (including in respect of its participation in Letters of Credit 
and funding obligations in respect of Swingline Advances) within three (3) Business Days of the 
date when due, (b) has notified the Borrower, the Agent, any Issuing Bank or any Lender in 
writing of its intention not to fbnd any Revolving Advance or any of its other funding obligations 
under this Agreement, (c) has failed, within three Business Days aRer written request by the 
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Agent, or if the Agent is the Affected Lender, by the Required Lenders, to confirm that it will 
comply with the terms of this Agreement relating to its obligations to fund prospective 
Revolving Advances and other h d i n g  obligations under this Agreement or (d) shall (or whose 
parent company shall) generally not pay its debts as such debts become due, or shall admit in 
writing its inability to pay its debts generally, or shall make a general assignment for the benefit 
of creditors; or shall have had any proceeding instituted by or against such Lender (or its parent 
company) seeking to adjudicate it as bankrupt or insolvent, or seeking liquidation, winding up, 
reorganization, arrangement, adjustment., protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking the 
entry of an order for relief or the appointment of a receiver, trustee, administrator, assignee for 
the benefit of creditors or similar Person charged with reorganization or liquidation of its 
business or custodian for it or for any substantial part of its property and, in the case of any such 
proceeding instituted against it (but not instituted by it), either such proceeding shall remain 
undismissed or unstayed for a period of 30 days, or any of the actions sought in such proceeding 
(including, without limitation, the entry of an order for relief against, or the appointment of a 
receiver, trustee, administrator, assignee for the benefit of creditors or similar Person charged 
with reorganization or liquidation of its business or custodian for, it or for any substantial part of 
its property) shall occur, or shall take (or whose parent company shall take) any corporate action 
to authorize any of the actions set forth above in this subsection (e), provided that a Lender shall 
not be deemed to be an Affected Lender solely by virtue of the ownership or acquisition of any 
equity interest in any Lender or any Person that directly or indirectly controls such Lender by a 
Governmental Authority or an instrumentality thereof. 

“Affiliate” means, as to any Person, any other Person that, directly or indirectly, controls, 
is controlled by or is under common control with such Person or is a director or officer of such 
Person. For purposes of this definition, the term “control” (including the terms “controlling”, 
“controlled by” and “under common control with”) of a Person means the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of Voting Stock, by contract or otherwise. 

“Agent” means Barclays Bank in its capacity as administrative agent under any of the 
Loan Documents, or any successor administrative agent. 

“Agent’s Account” means the account of the Agent designated on Schedule 8.02 under 
the heading “Agent’s Account” or such other account as the Agent may designate to the Lenders 
and the Borrower from time to time. 

“Anent’s Office” means the Agent’s address and, as appropriate, the Agent’s Account, or 
such other address or account as the Agent may from time to time noti@ to the Borrower and the 
Lenders. 

“Awlicable Lending. Office” means, with respect to each Lender, such Lender’s 
Domestic Lending Office in the case of a Base Rate Advance and such Lender’s Eurodollar 
Lending Office in the case of a Eurodollar Rate Advance. 
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“Auulicable Rate” means, fiom time to time, the following percentages per annum 
determined by reference to the Public Debt Rating as set forth below: 

Public Debt Rating Eurodollar Rate Base Rate 

< Level 3 but 2 
1.500% 0.225% 

Level 6 
-= Level 5 2.000% 1 .OW% 0.375% 

“ A u D ~ v ~ ~  Fund” means any Fund that is administered or managed by (a) a Lender, 
@)an Affiliate of a Lender or (c) an entity or an Affiliate of any entity that administers or 
manages a Lender. 

“Arrangers” means, collectively, Barclays Capital, the investment banking division of 
Barclays Bank PLC, Rl3S Securities Inc., Wells Fargo Securities, LLC, Memll Lynch, Pierce, 
Fenner & Smith Incorporated, and Credit Suisse Securities (USA) LLC. 

“Assignment and AssumDtion” means an assignment and assumption entered into by a 
Lender and an Eligible Assignee, and accepted by the Agent, in substantially the form of 
Exhibit C hereto. 

  as sum in^ Lender” has the meaning specified in Section 2.18(d). 

“AssumDtion Anreement” has the meaning specified in Section 2.18(d)(ii). 

“Authorized Officer” means the chairman of the board, chief executive officer, chief 
operating officer, chief frnancial officer, chief accounting officer, president, any vice president, 
treasurer, controller or any assistant treasurer of the Borrower. 

“Available Amount” of any Letter of Credit means, at any time, the maximum amount 
available to be drawn under such Letter of Credit at such time (assuming compliance at such 
time with all conditions to drawing). 

“Barclavs Bank” means Barclays Bank PLC. 

“Base Rate” means for any day a fluctuating rate per annum equal to the highest of: 
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(a) the rate of interest in effect for such day as publicly announced from time 
to time by the Agent as its “prime rate”; 

(b) the Federal Funds Rate plus 0.50%; and 

(c) an amount equal to (i) the Eurodollar Rate for a one month Interest Period 
on such day (or if such day is not a Business Day, the immediately preceding Business 
Day) plus (ii) 1%. 

“Prime rate” means the rate of interest in effect for such day as publicly 
announced from time to time by the Agent as its “prime rate.” The “prime rate” is a rate 
set by the Agent based upon various factors including the Agent’s costs and desired 
return, general economic conditions and other factors, and is used as a reference point for 
pricing some loans, which may be priced at, above, or below such announced rate. Any 
change in the “prime rate” announced by the Agent shall take effect at the opening of 
business on the day specified in the public announcement of such change. 

“Base Rate Advance” means a Revolving Advance that bears interest as provided in 
Section 2.07(a)(i). 

“Borrower” has the meaning given to such term in the introductory paragraph hereof. 

“Borrower Information” has the meaning specified in Section 8.08. 

“Borrowing” means (a) a borrowing consisting of simultaneous Revolving Advances of 
the same Type made by each of the Lenders pursuant to Section 2.01(a) or (b) Swingline 
Advances. 

“Business Day’’ means a day of the year on which banks are not required or authorized by 
Law to close in New York City or Phoenix, Arizona and, if the applicable Business Day relates 
to any Advance in which interest is calculated by reference to the Eurodollar Rate, on which 
dealings are carried on in the London interbank market. 

“Capital Lease ObliPations” means as to any Person, the obligations of such Person to 
pay rent or other amounts under a lease of (or other agreement conveying the right to use) real 
and/or personal property, which obligations are required to be classified and accounted for as a 
capital lease on the balance sheet of such Person under GAAP and, for the purposes of this 
Agreement, the amount of such obligations shall be the capitalized amount thereof, determined 
in accordance with GAAP. 

“Change in Law” means the occurrence, after the date of this Agreement, of any of the 
following: (a) the adoption of any Law, (b) any change in any Law or in the administration, 
interpretation or application thereof by any Governmental Authority or (c) the making or 
issuance of any request, guideline or directive (whether or not having the force of law) by any 
Governmental Authority; provided, however, that notwithstanding anything herein to the 
contrary, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, 
rules, guidelines, requirements and directives thereunder, issued in connection therewith or in 
implementation thereof, and (ii) all requests, rules, guidelines, requirements and directives 
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promulgated by the Bank for International Settlements, the Basel Committee on Banking 
Supervision (or any successor or similar authority) or the United States or foreign regulatory 
authorities, in each case pursuant to Basel III, shall in each case be deemed to a “Change in Law” 
regardless of the date enacted, adopted, issued or implemented. 

“Commitment” means a Revolving Credit Commitment or a Letter of Credit 
Commitment. 

“Commitment Date” has the meaning specified in Section 2.18(b). 

“Commitment Increase” has the meaning specified in Section 2.1 &a). 

“Consolidated” refers to the consolidation of accounts in accordance with GAAP. 

“Consolidated Indebtedness” means, at any date, the Indebtedness of the Borrower and its 
Consolidated Subsidiaries determined on a Consolidated basis as of such date; provided, 
however, that so long as the creditors of the VIE Lessor Trusts have no recourse to the assets of 
the Borrower, “Consolidated Indebtedness” shall not include any Indebtedness or other 
obligations of the VIE Lessor Trusts. 

“Consolidated Net Worth” means, at any date, the sum as of such date of (a) the par value 
(or value stated on the books of the Borrower) of all classes of capital stock of the Borrower and 
its Subsidiaries, excluding the Borrower’s capital stock owned by the Borrower and/or its 
Subsidiaries, pZus (or minus in the case of a surplus deficit) (b) the amount of the Consolidated 
surplus, whether capital or earned, of the Borrower, determined in accordance with GAAP as of 
the end of the most recent calendar month (excluding the effect on the Borrower’s accumulated 
other comprehensive income/loss of the ongoing application of Accounting Standards 
Codification Topic 8 15). 

“Consolidated Subsidiad’ means, at any date, any Subsidiary or other entity the accounts 
of which would be Consolidated with those of the Borrower on its Consolidated financial 
statements if such financial statements were prepared as of such date; provided that in no event 
will Consolidated Subsidiaries include the VIE Lessor Trusts. 

“Convert”, “Conversion” and “Converted” each refers to a conversion of Revolving 
Advances of one Type into Revolving Advances of the other Type pursuant to Section 2.08, 
Section 2.09 or Section 2.12. 

“Credit Extension” means each of the following: (a) a Borrowing and (b) the issuance of 
a Letter of Credit. 

“Debtor Relief Laws” means the Bankruptcy Code of the United States of America, and 
all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, 
moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief 
Laws of the United States of America or other applicable jurisdictions ftom time to time in effect 
and affecting the rights of creditors generally. 
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“Default” means any Event of Default or any event that would constitute an Event of 
Default but for the requirement that notice be given or time elapse or both. 

“Dollars” or “$,, means dollars of the United States of America. 

“Domestic Lending Office” means, with respect to any Lender, the office of such Lender 
described as such in such Lender’s Administrative Questionnaire, or such other ofice or offices 
as a Lender may from time to time notify the Borrower and the Agent. 

“Effective Date” has the meaning specified in Section 3.0 1. 

“Eligible Assignee” means any Person that meets the requirements to be an assignee 
under Section 8.07(b)(iii), (v) and (vi) (subject to such consents, if any, as may be required under 
Section S.O7(b)(iii)). 

“Environmental Action” means any action, suit, demand, demand letter, claim, notice of 
non-compliance or violation, notice of liability or potential liability, investigation, proceeding, 
consent order or consent agreement relating in any way to any Environmental Law, 
Environmental Permit or Hazardous Materials or arising from alleged injury or threat of injury to 
health, safety or the environment and relating to any Environmental Law, including, without 
limitation, (a) by any Governmental Authority for enforcement, cleanup, removal, response, 
remedial or other actions or damages and (b) by any Governmental Authority or any third party 
for damages, contribution, indemnification, cost recovery, compensation or injunctive relief. 

“Environmental Law” means any federal, state, local or foreign statute, law, ordinance, 
rule, regulation, code, order, judgment, decree or judicial or agency interpretation, policy or 
guidance relating to pollution or protection of the environment, natural resources or, to the extent 
relating to exposure to Hazardous Materials, human health or safety, including, without 
limitation, those relating to the use, handling, transportation, treatment, storage, disposal, release 
or discharge of Hazardous Materials. 

“Environmental Pennit” means any permit, approval, identification number, license or 
other authorization required under any Environmental Law. 

“ERISA” means the Employee Retirement Income Security Act of 1974. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) under 
common control with the Borrower within the meaning of Section 414(b) or (c) of the Internal 
Revenue Code (and Sections 414(m) and (0) of the Internal Revenue Code for purposes of 
provisions relating to Section 4 12 of the Internal Revenue Code). 

“ERISA Event” means (a) a Reportable Event with respect to a Pension Plan; (b) a 
withdrawal by the Borrower or any ERISA Affiliate from a Pension Plan subject to Section 4063 
of ERISA during a plan year in which it was a substantial employer (as defined in 
Section 4001(a)(2) of ERISA) or a cessation of operations that is treated as such a withdrawal 
under Section 4062(e) of ERISA; (c) a complete or partial withdrawal by the Borrower or any 
ERISA Affiliate fiom a Multiemployer Plan or notification that a Multiemployer Plan is in 
reorganization; (d) the filing of a notice of intent to terminate, the treatment of a Plan amendment 
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as a termination under Section 4041 or 4041A of ERISA, or the commencement of proceedings 
by the PBGC to terminate a Pension Plan or Multiemployer Plan; (e) an event or condition which 
constitutes grounds under Section 4042 of ERISA for the termination of, or the appointment of a 
trustee to administer, any Pension Plan or Multiemployer Plan; or (0 the imposition of any 
liability under Title IV of ERISA, other than for PBGC premiums due but not delinquent under 
Section 4007 of ERISA, upon the Borrower or any ERISA Affiliate. 

“Eurodollar Lending Office” means, with respect to any Lender, the office of such 
Lender described as such in such Lender’s Administrative Questionnaire, or such other office or 
ofices as a Lender may fiom time to time notirjl the Borrower and the Agent. 

“Eurodollar Rate” means: 

(a) for any Interest Period with respect to a Eurodollar Rate Advance, the rate per 
annum equal to the British Bankers Association LIBOR Rate (“BBA LIBOR”), as published by 
Reuters (or other commercially available source providing quotations of BBA LIBOR as 
designated by the Agent fiom time to time) at approximately 11:OO a.m., London time, two 
Business Days prior to the commencement of such Interest Period, for Dollar deposits (for 
delivery on the first day of such Interest Period) with a term equivalent to such Interest Period. 
If such rate is not available at such time for any reason, then the “Eurodollar Rate” for such 
Interest Period shall be the rate per m u m  determined by the Agent to be the rate at which 
deposits in dollars for delivery on the first day of such Interest Period in same day funds in the 
approximate amount of the Eurodollar Rate Advance being made, continued or converted by the 
Agent and with a term equivalent to such Interest Period would be offered by the Agent to major 
banks in the London interbank eurodollar market at their request at approximately 11:OO a.m. 
(London time) two Business Days prior to the commencement of such Interest Period; and 

(b) for any interest rate calculation with respect to a Base Rate Advance, the rate per 
annup~ equal to (i) BBA LIBOR, at approximately 11:OO a.m. two Business Days prior to, 
London time on the date of determination (provided that if such day is not a Business Day in 
London, the next preceding Business Day in London) for Dollar deposits being delivered in the 
London interbank market for a term of one month commencing that day or (ii) if such published 
rate is not available at such time for any reason, the rate determined by the Agent to be the rate at 
which deposits in Dollars for delivery on the date of determination in same day h d s  in the 
approximate amount of the Base Rate Advance being made, continued or converted by the Agent 
and with a term equal to one month would be offered by the Agent’s London Branch to major 
banks in the London interbank Eurodollar market at their request at the date and time of 
determination. 

“Eurodollar Rate Advance” means a Revolving Advance that bears interest at a rate 
based on the Eurodollar Rate (other than a Base Rate Advance bearing interest at a rate based on 
the Eurodollar Rate). 

“Events of Default” has the meaning specified in Section 6.0 1. 

“Excluded Taxes” means, with respect to the Agent, any Lender, any Issuing Bank or any 
other recipient of any payment to be made by or on account of any obligation of the Borrower 
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hereunder, (a) taxes imposed on or measured by its overall net income (however denominated), 
and franchise taxes imposed on it (in lieu of net income taxes), by the United States of America 
or the jurisdiction (or any political subdivision thereof) under the Laws of which such recipient is 
organized or does business or in which its principal office is located or, in the case of any 
Lender, in which its Applicable Lending Office is located, (b) any branch profits taxes imposed 
by the United States of America or any similar tax imposed by any other jurisdiction in which 
the Borrower is located, (c) any backup withholding tax that is required by the Internal Revenue 
Code to be withheld from amounts payable to a Lender that has failed to comply with clause (A) 
of Section 2.14(e)(ii), (d) in the case of a Foreign Lender (other than as agreed to between any 
assignee and the Borrower pursuant to a request by the Borrower under Section 2.20), any 
United States of America withholding tax that (i) is required to be imposed on amounts payable 
to such Foreign Lender pursuant to the Laws in force at the time such Foreign Lender becomes a 
party hereto (or designates a new Applicable Lending Office) or (ii) is attributable to such 
Foreign Lender’s failure or inability (other than as a result of a Change in Law) to comply with 
clause (B) of Section 2.14(e)(ii), except to the extent that such Foreign Lender (or its assignor, if 
any) was entitled, at the time of designation of a new Applicable Lending Office (or assignment), 
to receive additional amounts from the Borrower with respect to such withholding tax pursuant 
to Section 2.14(a)(i) or (ii) and (v) any United States withholding tax imposed by FATCA. 

“FATCA” means Section 1471 through 1474 of the Internal Revenue Code, as of the date 
of this Agreement, and any regulations or official interpretations thereof. 

“Federal Funds Rate” means, for any day, the rate per annum equal to the weighted average of 
the rates on overnight federal funds transactions with members of the Federal Reserve System 
arranged by federal funds brokers on such day, as published by the Federal Reserve Bank of 
New York on the Business Day next succeeding such day; provided that (a) if such day is not a 
Business Day, the Federal Funds Rate for such day shall be such rate on such transactions on the 
next preceding Business Day as so published on the next succeeding Business Day, (b) if no such 
rate is so published on such next succeeding Business Day, the Federal Funds Rate for such day 
shall be the average rate (rounded upward, if necessary, to a whole multiple of MOO of 1%) 
charged to the Agent on such day on such transactions as determined by the Agent, and (c) solely 
for purposes for determining the Money Market Rate, any such other publication or means of 
determining the rate for federal hnds as agreed to between the Borrower and Swingline Lender. 

“Fee Letters” means (a) each of the following letters to the Borrower dated October 11, 
201 1: (i) the letter from Barclays Capital, RBS Securities Inc. and Wells Fargo Securities, LLC, 
(ii) the letter from Merrill Lynch, Pierce, Fenner & Smith Incorporated and Credit Suisse 
Securities (USA) LLC, and (iii) the agent fee letter from Barclays Bank PLC, as Agent, each 
relating to certain fees payable by the Borrower to such parties in respect of the transactions 
contemplated by this Agreement and (b) any letter between the Borrower and any Issuing Bank 
other than an Initial Issuing Bank relating to certain fees payable to such Issuing Bank in its 
capacity as such, each as amended, modified, restated or supplemented from time to time. 

“Foreign Lender” means any Lender that is organized under the Laws of a jurisdiction 
other than that in which the Borrower is resident for tax purposes (including such a Lender when 
acting in the capacity of an Issuing Bank or a Swingline Lender). For purposes of this definition, 
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the United States of America, each State thereof and the District of Columbia shall be deemed to 
constitute a single jurisdiction. 

“Four Corners Acquisition” means the acquisition by the Borrower from Southern 
California Edison Company (‘‘-) of SCE’s interests in Units 4 and 5 of the Four Corners 
Power Plant near Farmington, New Mexico, pursuant to the Purchase and Sale Agreement, dated 
as of November 8,2010, by and between SCE and the Borrower. 

‘‘M means any Person (other than a natural person) that is (or will be) engaged in 
making, purchasing, holding or otherwise investing in commercial loans and similar extensions 
of credit in the ordinary course of its business. 

‘ ‘ G W  has the meaning specified in Section 1.03. 

“Governmental Authority” means the government of the United States of America or any 
other nation, or of any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government (including any supra-national bodies such as the European Union or 
the European Central Bank). 

“Guarantee” means as to any Person, any obligation, contingent or otherwise, of such 
Person directly or indirectly guaranteeing any Indebtedness of any other Person or in any manner 
providing for the payment of any Indebtedness of any other Person or otherwise protecting the 
holder of such Indebtedness against loss (whether by virtue of partnership arrangements, 
agreements to keep well, to purchase assets, goods, securities or services, or to take-or-pay or 
otherwise), provided that the term “Guarantee” shall not include endorsements for collection or 
deposit in the ordinary course of business. The term “Guarantee” used as a verb has a 
corresponding meaning. 

“Hazardous Materials” means (a) petroleum and petroleum products, byproducts or 
breakdown products, radioactive materials, asbestos-containing materials, polychlorinated 
biphenyls and radon gas and (b) any other chemicals, materials or substances designated, 
classified or regulated as hazardous or toxic or as a pollutant or contaminant under any 
Environmental Law. 

‘‘Hedge Agreement” means any interest rate swap, cap or collar agreement, interest rate 
fbture or option contract, currency swap agreement, currency future or option contract, 
commodity fbture or option contract, commodity forward contract or other similar agreement. 

“Increase Date” has the meaning specified in Section 2.18(a). 

“Increasing Lender” has the meaning specified in Section 2.18(b). 

“Indebtedness” means as to any Person at any date (without duplication): 
(a) indebtedness created, issued, incurred or assumed by such Person for borrowed money or 
evidenced by bonds, debentures, notes or similar instruments; (b) all obligations of such Person 
to pay the deferred purchase price of property or services, excluding, however, trade accounts 
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payable (other than for borrowed money) arising in, and accrued expenses incurred in, the 
ordinary course of business of such Person so long as such trade accounts payable are paid 
within 180 days (unless subject to a good faith dispute) of the date incurred; (c) all Indebtedness 
secured by a lien on any asset of such Person, to the extent such Indebtedness has been assumed 
by; or is a recourse obligation of, such Person; (d) all Guarantees by such Person; (e) all Capital 
Lease Obligations of such Person; and (f) the amount of all reimbursement obligations of such 
Person (whether contingent or otherwise) in respect of letters of credit, bankers’ acceptances, 
surety or other bonds and similar instruments in support of Indebtedness. 

“Indemnified Taxes” means Taxes other than Excluded Taxes. 

“Initial Issuinp Banks” has the meaning given to such term in the introductory paragraph 
hereof. 

“Initial Lenders” has the meaning given to such term in the introductory paragraph 
hereof. 

“Interest Period” means, for each Eurodollar Rate Advance comprising part of the same 
Borrowing, the period commencing on the date such Eurodollar Rate Advance is disbursed or the 
date of the Conversion of any Base Rate Advance into such Eurodollar Rate Advance and ending 
on the last day of the period selected by the Borrower pursuant to the provisions below and, 
thereafter, each subsequent period commencing on the last day of the immediately preceding 
Interest Period and ending on the last day of the period selected by the Borrower pursuant to the 
provisions below. The duration of each such Interest Period shall be one, two, three or six 
months, as the Borrower may, upon notice received by the Agent not later than 12:OO noon on 
the third Business Day prior to the first day of such Interest Period, select; provided. however, 
that: 

(a) 
Termination Date; 

the Borrower may not select any Interest Period that ends after the 

(b) Interest Periods commencing on the same date for Eurodollar Rate 
Advances comprising part of the same Borrowing shall be of the same duration; 

(c) whenever the last day of any Interest Period would otherwise occur on a 
day other than a Business Day, the last day of such Interest Period shall be extended to 
occur on the next succeeding Business Day, provided, however, that, if such extension 
would cause the last day of such Interest Period to occur in the next following calendar 
month, the last day of such Interest Period shall occur on the next preceding Business 
Day; and 

(d) whenever the first day of any Interest Period occurs on a day of an initial 
calendar month for which there is no numerically corresponding day in the calendar 
month that succeeds such initial calendar month by the number of months equal to the 
number of months in such Interest Period, such Interest Period shall end on the last 
Business Day of such succeeding calendar month. 

10 

Page 272 of 471 



“Internal Revenue Code” means the Internal Revenue Code of 1986, as amended from 
time to time, and the regulations promulgated and rulings issued thereunder. 

“ISP” means, with respect to any Letter of Credit, the “International Standby Practices 
1998” published by the Institute of International Banking Law & Practice, Inc. (or such later 
version thereof as may be in effect at the time of issuance). 

“Issuing Bank” means the Initial Issuing Banks or any other Lender approved by the 
Borrower that may agree to issue Letters of Credit pursuant to an Assignment and Assumption or 
other agreement in form satisfactory to the Borrower and the Agent, so long as such Lender 
expressly agrees to perform in accordance with their terms all of the obligations that by the terms 
of this Agreement are required to be performed by it as an Issuing Bank and notifies the Agent of 
its Applicable Lending Office (which information shall be recorded by the Agent in the 
Register), for so long as such Initial Issuing Bank or Lender, as the case may be, shall have a 
Letter of Credit Commitment. 

“L/C Advance” means, with respect to each Lender, such Lender’s h d i n g  of its 
participation in any L/C Borrowing in accordance with its Ratable Share. 

“L/C Borrowing” means an extension of credit resulting fiom a drawing under any Letter 
of Credit which has not been reimbursed on the date when made nor refinanced as a Base Rate 
Advance. 

“LK Cash Deposit Account” means an interest bearing cash deposit account to be 
established and maintained by the Agent, over which the Agent shall have sole dominion and 
control, upon terms as may be satisfactory to the Agent. 

“L/C Obligations” means, as at any date of determination, the aggregate Available 
Amount of all outstanding Letters of Credit plus the aggregate of all Unreimbursed Amounts, 
including all L/C Borrowings. For all purposes of this Agreement, if on any date of 
determination a Letter of Credit has expired by its terms but any amount may still be drawn 
thereunder by reason of the operation of Rule 3.14 of the ISP, such Letter of Credit shall be 
deemed to be “outstanding” in the amount so remaining available to be drawn. 

“L/C Related Documents” means with respect to any Letter of Credit, the Letter of Credit 
Application, and any other document, agreement and instrument entered into by any Issuing 
Bank and the Borrower or in favor of any Issuing Bank and relating to such Letter of Credit. 

“Laws” means, collectively, all international, foreign, Federal, state and local statutes, 
treaties, rules, guidelines, regulations, ordinances, codes and administrative or judicial 
precedents or authorities, including the interpretation or administration thereof by any 
Governmental Authority charged with the enforcement, interpretation or administration thereof, 
and all applicable administrative orders, directed duties, licenses, authorizations and permits of, 
and agreements with, any Governmental Authority. 

“Lenders” means the Initial Lenders, each Issuing Bank, the Swingline Lender, if any, 
each Assuming Lender that shall become a party hereto pursuant to Section 2.18 and each Person 
that shall become a party hereto pursuant to Section 8.07. 
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“Letter of Credit” has the meaning specified in Section 2.01(b). 

“Letter of Credit ADDlication” means an application and agreement for the issuance or 
amendment of a Letter of Credit in the form fiom time to time in use by any Issuing Bank. 

“Letter of Credit Commitment” means, with respect to each Issuing Bank, the obligation 
of such Issuing Bank to issue Letters of Credit for the account of the Borrower fiom time to time 
in an aggregate amount equal to (a) for each of the Initial Issuing Banks, $80,000,000 and (b) for 
any other Issuing Bank, as separately agreed to by such Issuing Bank and the Borrower. The 
Letter of Credit Commitment is part of, and not in addition to, the Revolving Credit 
Commitments. 

“Letter of Credit ExDiration Date” means the day that is five Business Days prior to the 
Termination Date. 

“Lien” - means any mortgage, pledge, hypothecation, assignment, deposit arrangement, 
encumbrance, lien (statutory or otherwise), charge or other security interest or preferential 
arrangement that has the practical effect of creating a security interest, including, without 
limitation, the lien or retained security title of a conditional vendor and any easement, right of 
way or other encumbrance on title to real property, and any capital lease having substantially the 
same economic effect as any of the foregoing. 

“Loan Documents” mean this Agreement, each Note, each L/C Related Document and 
the Fee Letters. 

“Material Adverse Effect” means a material adverse effect on (a) the financial condition, 
operations, business or property of the Borrower and its Subsidiaries taken as a whole, (b) the 
rights and remedies of the Agent or any Lender under this Agreement or any Note or (c) the 
ability of the Borrower to perform its obligations under this Agreement or any Note. 

“Material Subsidiary’’ means, at any time, a Subsidiary of the Borrower which as of such 
time meets the definition of a “significant subsidiary” included as of the date hereof in 
Regulation S-X of the Securities and Exchange Commission or whose assets at such time exceed 
10% of the assets of the Borrower and the Subsidiaries (on a consolidated basis). 

‘‘Money Market Rate” means (a) the Federal Funds Rate plus (b) the Applicable Rate for 
Eurodollar Rate Advances. 

‘‘Money Market Rate Advance” means a Swingline Advance that bears interest at a rate 
based on the Money Market Rate. 

“Moodv’s” means Moody’s Investors Service, Inc. 

“Multiemuloyer Plan” means any employee benefit plan of the type described in 
Section4001(a)(3) of ERISA, to which the Borrower or any ERISA Affiliate makes or is 
obligated to make contributions, or during the preceding five plan years, has made or been 
obligated to make Contributions. 
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‘‘Note” means a promissory note of the Borrower payable to the order of any Lender, 
I , delivered pursuant to a request made under Section 2.16 in substantially the form of Exhibit A 

hereto. 

“Notice of Borrowing” has the meaning specified in Section 2.02(a). 

“Obliaations” means all advances to, and debts, liabilities, obligations, covenants and 
duties of, the Borrower arising under any Loan Document or otherwise with respect to any 
Revolving Advance, Swingline Advance or Letter of Credit, whether direct or indirect (including 
those acquired by assumption), absolute or contingent, due or to become due, now existing or 
hereafter arising and including interest and fees that accrue under any Loan Document after the 
commencement by or against the Borrower of any proceeding under any Debtor Relief Laws 
naming such Person as the debtor in such proceeding, regardless of whether such interest and 
fees are allowed claims in such proceeding. 

“Other Taxes” means all present or future stamp or documentary taxes or any other 
excise or property taxes, charges or similar levies arising from any payment made hereunder or 
under any other Loan Document or from the execution, delivery or enforcement of, or otherwise 
with respect to, this Agreement or any other Loan Document. 

“PBGC” means the Pension Benefit Guaranty Corporation. 

“Pension Plan” means any “employee pension benefit plan” (as such term is defined in 
Section 3(2) of ERISA), other than a Multiemployer Plan, that is subject to Title IV of ERISA 
and is sponsored or maintained by the Borrower or any ERISA Affiliate or to which the 
Borrower or any ERISA Affiliate contributes or has an obligation to contribute, or in the case of 
a multiple employer or other plan described in Section 4064(a) of ERISA, has made 
contributions at any time during the immediately preceding five plan years. 

“Permitted Lien” of the Borrower or any Material Subsidiary means any of the following: 

(i) Liens for taxes, assessments or other governmental charges or levies not at 
the time delinquent or thereafter payable without penalty or being contested in good faith 
by appropriate proceedings and for which adequate reserves in accordance with GAAP 
shall have been made; 

(ii) Liens imposed by or arising by operation of law, such as Liens of carriers, 
warehousemen, mechanics, materialmen and landlords incurred in the ordinary course of 
business, including, without limitation, landlord’s liens arising under Arizona Law under 
leases entered into by the Borrower in the 1986 sale and leaseback transactions with 
respect to PVNGS Unit 2 and securing the payment of rent under such leases, in each 
case, for sums not overdue for a period of more than 30 days or being contested in good 
faith by appropriate proceedings and for which adequate reserves in accordance with 
GAAP shall have been made; 

(iii) Liens incurred in the ordinary course of business in connection with 
worker’s compensation, unemployment insurance or other forms of governmental 
insurance or benefits or other similar statutory obligations; 
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(iv) Liens to secure obligations on surety or appeal bonds; 

(v) Liens on cash deposits in the nature of a right of setoff, banker’s lien, 
counterclaim or netting of cash amounts owed arising in the ordinary course of business 
on deposit accounts, commodity accounts or securities accounts; 

(vi) easements, restrictions, reservations, licenses, covenants, and other defects 
of title that are not, in the aggregate, materially adverse to the use of such property for the 
purpose for which it is used; 

(vii) Liens securing claims against or other obligations of any Person other than 
the Borrower or any Subsidiary of the Borrower neither assumed nor guaranteed by the 
Borrower or any Subsidiary of the Borrower nor on which the Borrower or any 
Subsidiary of the Borrower customarily pays interest, existing upon real estate or rights in 
or relating to real estate acquired by the Borrower or any Subsidiary of the Borrower for 
use in the operation of the business of the Borrower or any Subsidiary of the Borrower, 
including, without limitation, for the generation, transmission or distribution of electric 
energy, transportation, telephonic, telegraphic, radio, wireless or other electronic 
communication or any other purpose; 

(viii) rights reserved to or vested in and Liens on assets arising out of 
obligations or duties to any municipality or public authority with respect to any right, 
power, franchise, grant, license or permit, or by any provision of Law; 

(ix) rights reserved to or vested in others to take or receive any part of the 
power pursuant to firm power commitment contracts, purchased power contracts, tolling 
agreements and similar agreements, coal, gas, oil or other minerals, timber or other 
products generated, developed, manufactured or produced by, or grown on, or acquired 
with, any property of the Borrower; 

(x) rights reserved to or vested in any municipality or public authority to 
control or regulate any property of the Borrower, or to use such property in a manner that 
does not materially impair the use of such property for the purposes for which it is held 
by the Borrower, 

(xi) security interests granted in favor of the lessors in the Borrower’s 
Decommissioning Trust Agreement (PVNGS Unit 2) dated as of January 31, 1992 (such 
agreement, as amended or otherwise modified fiom time to time, being the “Unit 2 Trust 
Agreement”) entered into in connection with the PVNGS Unit 2 sale leaseback 
transaction to secure the Borrower’s obligations in respect of the decommissioning of 
PVNGS Unit 2 or related facilities; 

(xii) Liens that may exist with respect to the Unit 2 Trust Agreement (other 
than as described in paragraph (xi) above) or with respect to either of the Borrower’s 
Decommissioning Trust Agreement (PVNGS Unit 1) or Decommissioning Trust 
Agreement (PVNGS Unit 3), each dated as of July 1, 1991, as amended or otherwise 
modified &om time to time, relating to the Borrower’s obligation to set aside funds for 
the decommissioning and retirement from service of such Units; 
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(xiii) pledges of pollution control bonds and related rights to secure the 
Borrower’s reimbursement obligations in respect of letters of credit, bond insurance, and 
other credit or liquidity enhancements supporting pollution control bond transactions, 
provided that such pollution control bonds are not secured by any other assets of the 
Borrower or any Material Subsidiary; 

(xiv) rights and interests of Persons other than the Borrower or any Material 
Subsidiary (including, without limitation, acquisition rights), related obligations of the 
Borrower or any Material Subsidiary and restrictions on it or its property arising out of 
contracts, agreements and other instruments to which the Borrower or any Material 
Subsidiary is a party that relate to the common ownership or joint use of property or other 
use of property for the benefit of one or more third parties or that allow a third party to 
purchase property of the Borrower or any Material Subsidiary and all Liens on the 
interests of Persons other than the Borrower or any Material Subsidiary in such property; 

(xv) transfers of operational or other control of facilities to a regional 
transmission organization or other similar body and Liens on such facilities to cover 
expenses, fees and other costs of such an organization or body; 

(xvi) Liens established on specified bank accounts of the Borrower to secure the 
Borrower’s reimbursement obligations in respect of letters of credit supporting 
commercial paper issued by the Borrower and similar arrangements for collateral security 
with respect to refinancings or replacements of the same; 

(xvii) rights of transmission users or any regional transmission organizations or 
similar entities in transmission facilities; 

(xviii) Liens on property of the Borrower sold in a transaction permitted by 
Section 5.02ta) to another Person pursuant to a conditional sales agreement where the 
Borrower retains title; 

(xix) Liens created under this Agreement; 

(xx) Liens on cash or cash equivalents not to exceed $200,000,000 (A) 
deposited in margin accounts with or on behalf of htures contract brokers or paid over to 
other contract counterparties or (B) pledged or deposited as collateral to a contract 
counterparty to secure obligations with respect to (1) contracts (other than for 
Indebtedness) for commercial and trading activities in the ordinary course of business for 
the purchase, transmission, distribution, sale, storage, lease or hedge of any energy or 
energy related commodity or (2) Hedge Agreements; 

(mi) Liens granted on cash or cash equivalents to defease Indebtedness of the 
Borrower or any of its Subsidiaries; 

(xxii) Liens granted on cash or cash equivalents constituting proceeds from any 
sale or disposition of assets that is not prohibited by Section 5.02(c) deposited in escrow 
accounts or otherwise withheld or set aside to secure obligations of the Borrower or any 
Subsidiary providing for indemnification, adjustment of purchase price or any similar 
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obligations, in each case, in an amount not to exceed the amount of gross proceeds 
received by the Borrower or any Subsidiary in connection with such sale or disposition; 

(xxiii) Liens, deposits and similar arrangements to secure the performance of 
bids, tenders or contracts (other than contracts for borrowed money), public or statutory 
obligations, performance bonds and other obligations of a like nature incurred in the 
ordinary come  of business by the Borrower or any of its Subsidiaries; 

(xxiv) rights of lessees arising under leases entered into by the Borrower or any 
of its Subsidiaries as lessor, in the ordinary course of business; 

(xxv) any Liens on or reservations with respect to governmental and other 
licenses, permits, franchises, consents and allowances; 

(xxvi) Liens on property which is the subject of a Capital Lease Obligation 
designating the Borrower or any of its Subsidiaries as lessee and all right, title and 
interest of the Borrower or any of its Subsidiaries in and to such property and in, to and 
under such lease agreement, whether or not such lease agreement is intended as a 
security; 

(xxvii) licenses of intellectual property entered into in the ordinary course of 
business; 

(xxviii) Liens solely on any cash earnest money deposits made by the Borrower or 
any of its Subsidiaries in connection with any letter of intent or purchase agreement 
permitted hereunder; 

(xxix) deposits or funds established for the removal from service of operating 
facilities and coal mines and related facilities or other similar facilities used in connection 
therewith; and 

(xxx) Liens on cash deposits used to secure letters of credit under defaulting 
lender provisions in credit or reimbursement facilities; 

provided, however, that no Lien in favor of the PBGC shall, in any event, be a Permitted 
Lien. 

“Person” means an individual, partnership, corporation (including a business trust), joint 
stock company,- trust, unincorporated association, joint venture, limited liability company or 
other entity, or a government or any political subdivision or agency thereof. 

“plan” means any “employee benefit plan” (as such term is defrned in Section 3(3) of 
ERISA) established by the Borrower or, with respect to any such plan that is subject to Section 
412 of the Internal Revenue Code or Title IV of ERISA, any ERISA Affiliate. 

“Public Debt Rating” means, as of any date, the rating that has been most recently 
announced by either S&P or Moody’s, as the case may be, for any class of non-credit enhanced 
long-term senior unsecured debt issued by the Borrower or, if any such rating agency shall have 
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issued more than one such rating, the lowest such rating issued by such rating agency. For 
purposes of the foregoing, (a) if only one of S&P and Moody’s shall have in effect a Public Debt 
Rating, the Applicable Rate shall be determined by reference to the available rating; (b) if neither 
S&P nor Moody’s shall have in effect a Public Debt Rating, the Applicable Rate will be set in 
accordance with Level 6‘ under the definition of ‘‘Amdicable Rate”; (c) if the ratings established 
by S&P and Moody’s shall fall within different levels, the Applicable Rate shall be based upon 
the higher rating unless such ratings differ by two or more levels, in which case the applicable 
level will be deemed to be one level below the higher of such levels; (d) if any rating established 
by S&P or Moody’s shall be changed (other than as a result of a change in the basis on which 
ratings are established), such change shall be effective as of the date on which such change is 
first announced publicly by the rating agency making such change; and (e) if S&P or Moody’s 
shall change the basis on which ratings are established, each reference to the Public Debt Rating 
announced by S&P or Moody’s, as the case may be, shall refer to the then equivalent rating by 
S&P or Moody’s, as the case may be. 

“PVNGS” means the Palo Verde Nuclear Generating Station. 

“PWCC” means Pinnacle West Capital Corporation, an Arizona corporation. 

“Ratable Share” of any amount means, with respect to any Lender at any time but subject 
to the provisions of Section 2.19, the product of such amount times a fraction the numerator of 
which is the amount of such Lender’s Revolving Credit Commitment at such time (or, if the 
Revolving Credit Commitments shall have been terminated pursuant to Section 2.05 or 6.01, 
such Lender’s Revolving Credit Commitment as in effect immediately prior to such termination) 
and the denominator of which is the aggregate amount of all Revolving Credit Commitments at 
such time (or, if the Revolving Credit Commitments shall have been terminated pursuant to 
Section 2.05 or 6.01, the aggregate amount of all Revolving Credit Commitments as in effect 
immediately prior to such termination). 

“Re~ister” has the meaning specified in Section 8.07(c). 

“Related Parties” means, with respect to any Person, such Person’s Affiliates and the 
partners, directors, officers, employees, agents, trustees and advisors of such Person and of such 
Person’s Affiliates. 

“Reportable Event” means any of the events set forth in Section 4043(c) of ERISA, other 
than events for which the 30-day notice period has been waived under the final regulations 
issued under Section 4043, as in effect as of the date of this Agreement (the “Section 4043 
Regulations”). Any changes made to the Section 4043 Regulations that become effective after 
the Effective Date shall have no impact on the definition of Reportable Event as used herein 
unless otherwise amended by the Borrower and the Required Lenders. 

“Reauired Lenders” means, at any time, but subject to Section 2.19, Lenders holding in 
the aggregate more than 50% of (a) the Revolving Credit Commitments or (b) if the Revolving 
Credit Commitments have been terminated, the Total Outstandings. 

“Revolving Advance” means an advance by a Lender to the Borrower as part of a 
Borrowing, including a Base Rate Advance made pursuant to Section 2.03(c), but excluding any 
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L/C Advance made as part of an L/C Borrowing and any Swingline Advance, and refers to a 
Base Rate Advance or a Eurodollar Rate Advance (each of which shall be a Type of Revolving 
Advance). 

“Revolving Credit Commitment” means, as to any Lender, its obligation to (a) make 
Revolving Advances to the Borrower pursuant to Section 2.01 and 2.03(c), (b) purchase 
participations in L/C Obligations and (c) make Revolving Advances pursuant to Section 
2.03A(c) for the purpose of repaying Swingline Advances, in an aggregate principal amount at 
any one time outstanding not to exceed the amount set forth opposite such Lender’s name on 
Schedule 1.01 under the column “Revolving Credit Commitment” or if such Lender has become 
a Lender hereunder pursuant to an Assumption Agreement or if such Lender has entered into any 
Assignment and Assumption, the amount set forth for such Lender in the Register, in each case 
as such amount may be reduced pursuant to Section 2.05 or increased pursuant to Section 2.18. 

“S&P” - means Standard & Poor’s Ratings Services, a division of The McGraw-Hill 
Companies, Inc. 

“Sale Leaseback Obligation Bonds’’ means PVNGS I1 Funding Corp.’~ (a) 8.00% 
Secured Lease Obligation Bonds, Series 1993, due 2015; (b) any other bonds issued by or on 
behalf of the Borrower in connection with a sale/leaseback transaction; and (c) any refinancing 
or refunding of the obligations specified in subclauses (a) and (b) above. 

“SEC ReDorts” means the Borrower’s (i) Form IO-K Report for the year ended December 
31, 2010, (ii) Form 10-Q Reports for the quarters ended March 31, 201 1, June 30, 2011, and 
September 30,201 1, (iii) Form 8-K Reports filed on February 18, February 22, April 22, June 1, 
and August 24 of 201 1. 

“Subseauent Order” means any decision, order or ruling of the Arizona Corporation 
Commission issued after the Effective Date relating to the incurrence or maintenance of 
Indebtedness by the Borrower and that amends, supersedes or otherwise modifies the 2007 Order 
or any successor decision, order or ruling. 

“Subsidiaw‘‘ of any Person means any corporation, partnership, joint venture, limited 
liability company, trust or estate of which (or in which) more than 50% of (a) the issued and 
outstanding Voting Stock, (b) the interest in the capital or profits of such limited liability 
company, partnership or joint venture or (c) the beneficial interest in such trust or estate, is at the 
time directly or indirectly owned or controlled by such Person, by such Person and one or more 
of its other Subsidiaries or by one or more of such Person’s other Subsidiaries; provided that in 
no event will Subsidiaries include the VIE Lessor Trusts. 

“Swingline Advance” means an advance made by the Swingline Lender, if any, to the 
Borrower pursuant to Section 2.03A. 

“Swingline Eurodollar Rate Advance” means a Swingline Advance that bears interest at a 
rate equivalent to (a) clause (b) under the definition of Eurodollar Rate, plus (b) the Applicable 
Rate for Eurodollar Rate Advances. 
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“Swineline Exmsure” means, at any time, the aggregate principal amount of all 
Swingline Advances outstanding at such time. The Swingline Exposure of any Lender shall be 
its Ratable Share of the total Swingline Exposure at such time. 

“Swingline Lender” means, upon notice to the Agent by such Lender and the Borrower, 
any Lender approved by the Borrower and the Agent from time to time that may agree to fund 
Swingline Advances. 

. 

“Taxes” - means all present or future taxes, levies, imposts, duties, deductions, 
withholdings (including backup withholding), assessments, fees or other charges imposed by any 
Governmental Authority, including any interest, additions to tax or penalties applicable thereto. 

“Termination Date” means the earlier of (a) November 4, 2016 and (b) the date of 
termination in whole of the Commitments pursuant to Section 2.05 or 6.01. 

“Total Outstandings” means the sum of (a) the aggregate principal amount of all 
Revolving Advances plus (b) all L/C Obligations outstanding plus (c) the aggregate Swingline 
Exposure. 

“m” means a Base Rate Advance or a Eurodollar Rate Advance. 

“Unreimbursed Amount” has the meaning specified in Section 2.03(c)(i). 

“Unissued Letter of Credit Commitment” means, with respect to any Issuing Bank, the 
obligation of such Issuing Bank to issue Letters of Credit for the account of the Borrower in an 
amount equal to the excess of (a) the amount of its Letter of Credit Commitment over (b) the 
aggregate Available Amount of all Letters of Credit issued by such Issuing Bank. 

“Unused Commitment” means, with respect to each Lender at any time, (a) such 
Lender’s Revolving Credit Commitment at such time minus (b) the sum of (i) the aggregate 
principal amount of all Revolving Advances made by such Lender (in its capacity as a Lender) 
and outstanding at such time and (ii) such Lender’s Ratable Share of the aggregate LIC 
Obligations and, other than for the purposes of calculation of the commitment fees, such 
Lender’s Ratable Share of the aggregate Swingline Exposure outstanding at such time. 

“VIE Lessor Trusts” means the three (3) separate variable-interest entity lessor trusts that 
purchased from, and leased back to, the Borrower certain interests in the PVNGS Unit 2 and 
related common facilities, as described in Note 9 of Notes to Condensed Consolidated Financial 
Statements in the Borrower’s Quarterly Report on Form 10-0 for the quarter ended March 3 1, 
2010. 

“Voting Stock” means capital stock issued by a corporation, or equivalent interests in any 
other Person, the holders of which are ordinarily, in the absence of contingencies, entitled to vote 
for the election of directors (or persons performing similar functions) of such Person, even if the 
right so to vote has been suspended by the happening of such a contingency. 

Section 1.02 Other Interpretive Provisions. With reference to this Agreement and each 
other Loan Document, unless otherwise specified herein or in such other Loan Document: 
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(a) The definitions of terms herein shall apply equally to the singular and plural 
forms of the terms defined. Whenever the context may require, any pronoun shall include the 
corresponding masculine, feminine and neuter forms. The words “include,” “includes” and 
“including” shall be deemed to be followed by the phrase “without limitation.” The word “will” 
shall be construed to have the same meaning and effect as the word “shall.” Unless the context 
requires otherwise, (i) any definition of or reference to any agreement, instrument or other 
document shall be construed as referring to such agreement, instrument or other document as 
from time to time amended, supplemented or otherwise modified (subject to any restrictions on 
such amendments, supplements or modifications set forth herein or in any other Loan 
Document), (ii) any reference herein to any Person shall be construed to include such Person’s 
permitted successors and permitted assigns, (iii) the words “herein,” “hereof’ and “hereunder,” 
and words of similar import when used in any Loan Document, shall be construed to refer to 
such Loan Document in its entirety and not to any particular provision thereof, (iv) all references 
in a Loan Document to Articles, Sections, Exhibits and Schedules shall be construed to refer to 
Articles and Sections of, and Exhibits and Schedules to, the Loan Document in which such 
references appear, (v) any reference to any law shall include all statutory and regulatory 
provisions consolidating, amending, replacing or interpreting such law and any reference to any 
law or regulation shall, unless otherwise specified, refer to such law or regulation as amended, 
modified or supplemented from time to time, and (vi) the words “asset” and “property” shall be 
construed to have the same meaning and effect and to refer to any and all tangible and intangible 
assets and properties, including cash, securities, accounts and contract rights. 

(b) In the computation of periods of time from a specified date to a later specified 
date, the word “from” means “from and including;” the words “to” and “until” each mean “to but 
excluding;” and the word “through” means “to and including.” 

(c) Section headings herein and in the other Loan Documents are included for 
convenience of reference only and shall not affect the interpretation of this Agreement or any 
other Loan Document. 

Section 1.03 Accounting Terms. Unless otherwise specified herein, all accounting 
terms used herein shall be interpreted, all accounting determinations hereunder shall be made, 
and all financial statements required to be delivered hereunder shall be prepared, in accordance 
with generally accepted accounting principles as in effect from time to time, applied on a basis 
consistent (except for changes concurred in by the Borrower’s independent public accountants) 
with the most recent audited Consolidated financial statements of the Borrower delivered to the 
Agent (“GAAI”’). If at any time any change in GAAJ? or in the interpretation thereof would 
affect the computation of any financial ratio or requirement set forth in any Loan Document, and 
either the Borrower or the Required Lenders shall so request, the Agent, the Lenders and the 
Borrower shall negotiate in good faith to amend such ratio or requirement to preserve the 
original intent thereof in light of such change in GAAP or in the interpretation thereof (subject to 
the approval of the Required Lenders); provided thth, unless and until so amended, such ratio or 
requirement shall continue to be computed in accordance with GAAP prior to such change 
therein. 
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other component, carrying the result to one place more than the number of places by which such 
ratio is expressed herein and rounding the result up or down to the nearest number (with a 
rounding-up if there is no nearest number). 

Section 1.05 Times of Day. Unless otherwise specified, all references herein to times 
of day shall be references to Eastern time (daylight or standard, as applicable). 

ARTICLE I1 

AMOUNTS AND TERMS OF THE ADVANCES AND 
LETTERS OF CREDIT 

Section 2.0 1 The Revolving Advances and Letters of Credit. 

(a) The Revolving Advances. Each Lender severally agrees, on the terms and 
conditions hereinafter set forth, to make Revolving Advances in Dollars to the Borrower from 
time to time on any Business Day during the period fiom the Effective Date until the 
Termination Date in an amount not to exceed such Lender’s Unused Commitment. Each 
Borrowing (other than a Swingline Advance) shall be in an aggregate amount of $5,000,000 or 
an integral multiple of $1,000,000 in excess thereof and shall consist of Revolving Advances of 
the same Type made on the same day by the Lenders ratably according to their respective 
Revolving Credit Commitments. Within the limits of each Lender’s Revolving Credit 
Commitment, and subject to the other terms and conditions hereof, the Borrower may borrow 
under this Section 2.01(a), prepay pursuant to Section 2.10 and reborrow under this Section 
2.01(a). Any Swingline Advance shall be made and repaid in accordance with the procedures set 
forth in Section 2.03A. 

(b) Letters of Credit. Each Issuing Bank agrees, on the terms and conditions 
hereinafter set forth, in reliance upon the agreements of the other Lenders set forth in this 
Agreement, to issue standby letters of credit (each a “Letter of Credit”) for the account of the 
Borrower fiom time to time on any Business Day during the period from the Effective Date until 
30 days before the Termination Date in an aggregate Available Amount for all Letters of Credit 
issued by each Issuing Bank not to exceed at any time such Issuing Bank’s Letter of Credit 
Commitment, provided that after giving effect to the issuance of any Letter of Credit, (i) the 
Total Outstandings shall not exceed the aggregate Revolving Credit Commitments and (ii) each 
Lender’s Ratable Share of the Total Outstandings shall not exceed such Lender’s Revolving 
Credit Commitment. No Letter of Credit shall have an expiration date (including all rights of the 
Borrower or the beneficiary to require renewal) later than the Letter of Credit Expiration Date. 
Within the limits referred to above, the Borrower may fiom time to time request the issuance of 
Letters of Credit under this Section 2.01(b). The terms “issue”, “issued”, “issuance” and all 
similar terms, when applied to a Letter of Credit, shall include any renewal, extension or 
amendment thereof. 

Section 2.02 Making the Revolving Advances. 

(a) Except as otherwise provided in Section 2.03(c), each Borrowing (other than a 
Swingline Advance) shall be made on notice, given not later than (x) 12:OO noon on the third 

21 

Page 283 of 471 



Business Day prior to the date of the proposed Borrowing in the case of a Borrowing consisting 
of Eurodollar Rate Advances or (y) 12:OO noon on the date of the proposed Borrowing in the 
case of a Borrowing consisting of Base Rate Advances, by the Borrower to the Agent, which 
shall give to each Lender prompt notice thereof by facsimile. Each such notice of a Borrowing 
(a “Notice of Borrowing”) shall be in writing or by facsimile in substantially the form of Exhibit 
- B hereto, specifying therein the requested (i) date of such Borrowing, (ii) Type of Revolving 
Advances comprising such Borrowing, (iii) aggregate amount of such Borrowing, and (iv) in the 
case of a Borrowing consisting of Eurodollar Rate Advances, initial Interest Period for each such 
Revolving Advance. Each Lender shall, in the case of a Borrowing consisting of Base Rate 
Advances, before 2:OO p.m. on the date of such Borrowing, and in the case of a Borrowing 
consisting of Eurodollar Rate Advances, before 11:OO a.m. on date of such Borrowing, make 
available for the account of its Applicable Lending Office to the Agent at the Agent’s Account, 
in same day funds, such Lender’s Ratable Share of such Borrowing. ARer the Agent’s receipt of 
such funds and upon fulfillment of the applicable conditions set forth in Article 111, the Agent 
will make such funds available to the Borrower at the Agent’s address referred to in Section 8.02 
or as requested by the Borrower in the applicable Notice of Borrowing. 

(b) Anything in subsection (a) above to the contrary notwithstanding, (i) the 
Borrower may not select Eurodollar Rate Advances for any Borrowing if the aggregate amount 
of such Borrowing is less than $5,000,000 or if the obligation of the Lenders to make Eurodollar 
Rate Advances shall then be suspended pursuant to Section 2.08 or 2.12 and (ii) at no time shall 
there be more than fifteen different Interest Periods outstanding for Eurodollar Rate Advances. 

(c) Each Notice of Borrowing shall be irrevocable and binding on the Borrower. In 
the case of any Borrowing that the related Notice of Borrowing specifies is to be comprised of 
Eurodollar Rate Advances, the Borrower shall indemnify each Lender against any loss, cost or 
expense reasonably incurred by such Lender as a result of any failure to fulfill on or before the 
date specified in such Notice of Borrowing for such Borrowing the applicable conditions set 
forth in Article 111, including, without limitation, any loss (excluding loss of anticipated profits), 
cost or expense incurred by reason of the liquidation or reemployment of deposits or other funds 
acquired by such Lender to fund the Revolving Advance to be made by such Lender as part of 
such Borrowing when such Revolving Advance, as a result of such failure, is not made on such 
date. 

(d) Unless the Agent shall have received notice fiom a Lender prior to the time of the 
applicable Borrowing that such Lender will not make available to the Agent such Lender’s 
Ratable Share of such Borrowing, the Agent may assume that such Lender has made such 
portion available to the Agent on the date of such Borrowing in accordance with subsection (a) 
of this Section 2.02 and the Agent may, in reliance upon such assumption, make available to the 
Borrower on such date a corresponding amount. If and to the extent that such Lender shall not 
have so made such Ratable Share available to the Agent, such Lender and the Borrower severally 
agree to repay to the Agent within one Business Day after demand for such Lender and within 
three Business Days after demand for the Borrower such corresponding amount together with 
interest thereon, for each day ftom the date such amount is made available to the Borrower until 
the date such amount is repaid to the Agent, at (i) in the case of the Borrower, the interest rate 
applicable at the time to Revolving Advances comprising such Borrowing and (ii) in the case of 
such Lender, the Federal Funds Rate. If the Borrower and such Lender shall pay such interest to 
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the Agent for the same or an overlapping period, the Agent shall promptly remit to the Borrower 
the amount of such interest paid by the Borrower for such period. If such Lender shall repay to 
the Agent such corresponding amount, such amount so repaid shall constitute such Lender’s 
Revolving Advance as part of such Borrowing for purposes of this Agreement. 

(e) The failure of any Lender to make the Revolving Advance to be made by it as part 
of any Borrowing shall not relieve any other Lender of its obligation, if any, hereunder to make 
its Revolving Advance on the date of such Borrowing, but no Lender shall be responsible for the 
failure of any other Lender to make the Revolving Advance to be made by such other Lender on 
the date of any Borrowing. 

Section 2.03 Letters of Credit. 

(a) General. 

(i) No Issuing Bank shall issue any Letter of Credit, if the expiry date of such 
requested Letter of Credit would occur after the Letter of Credit Expiration Date, unless 
all the Lenders have approved such expiry date. 

(ii) No Issuing Bank shall be under any obligation to issue any Letter of 
Credit if: 

(A) any order, judgment or decree of any Governmental Authority or 
arbitrator shall by its terms purport to enjoin or restrain such issuing Bank from 
issuing such Letter of Credit, or any Law applicable to such Issuing Bank or any 
request or directive (whether or not having the force of law) from any 
Governmental Authority with jurisdiction over such Issuing Bank shall prohibit, 
or request that such Issuing Bank refrain from, the issuance of letters of credit 
generally or such Letter of Credit in particular or shall impose upon such Issuing 
Bank with respect to such Letter of Credit any restriction, reserve or capital 
requirement (for which such Issuing Bank is not otherwise compensated 
hereunder) not in effect on the Effective Date, or shall impose upon such Issuing 
Bank any unreimbursed loss, cost or expense which was not applicable on the 
Effective Date and which, in each such case, such Issuing Bank in good faith 
deems material to it; 

(B) except as otherwise agreed by the Borrower and such Issuing 
Bank, such Letter of Credit is in an initial stated amount less than $350,000; 

(C) such Letter of Credit is to be denominated in a currency other than 
Dollars; 

(D) such Letter of Credit contains any provisions for aukmatic 
reinstatement of the stated amount after any drawing thereunder; 

(E) subject to Section 2.03(b)(iii), the expiry date of such requested 
Letter of Credit would occur more than twelve months after the date of issuance 
or last extension; or 

23 

Page 285 of 471 



(F) any Lender is at such time an Affected Lender hereunder, unless 
the applicable Issuing Bank is satisfied that the related exposure will be 100% 
covered by the Commitments of the non-Affected Lenders or, if not so covered, 
until such Issuing Bank has entered into arrangements satisfactory to it in its sple 
discretion with the Borrower or such Affected Lender to eliminate such Issuing 
Bank’s risk with respect to such Affected Lender, and participating interests in 
any such newly issued Letter of Credit shall be allocated among non-Affected 
Lenders in a manner consistent with Section 2.19(c)(i) (and Affected Lenders 
shall not participate therein); 

(iii) No Issuing Bank shall amend any Letter of Credit if such Issuing Bank 
would not be permitted at such time to issue such Letter of Credit in its amended form 
under the terms hereof. 

(iv) No Issuing Bank shall be under any obligation to amend any Letter of 
Credit if (A) such Issuing Bank would have no obligation at such time to issue such 
Letter of Credit in its amended form under the terms hereof, or (B) the beneficiary of 
such Letter of Credit does not accept the proposed amendment to such Letter of Credit. 

(b) 
Letters of Credit. 

Procedures for Issuance and Amendment of Letters of Credit; Auto-Extension 

(i) Each Letter of Credit shall be issued or amended, as the case may be, upon 
the request of the Borrower delivered to the applicable Issuing Bank (with a copy to the 
Agent) in the form of a Letter of Credit Application, appropriately completed and signed 
by an Authorized Officer of the Borrower. Such Letter of Credit Application must be 
received by such Issuing Bank and the Agent not later than 1 1:00 a.m. at least two 
Business Days (or such later date and time as the Agent and such Issuing Bank may agree 
in a particular instance in their sole discretion) prior to the proposed issuance date or date 
of amendment, as the case may be. In the case of a request for an initial issuance of a 
Letter of Credit, such Letter of Credit Application shall specify in form and detail 
satisfactory to the applicable Issuing B a k  (A) the proposed issuance date of the 
requested Letter of Credit (which shall be a Business Day); (B) the amount thereof; (C) 
the expiry date thereof; (D) the name and address of the beneficiary thereof; (E) the 
documents to be presented by such beneficiary in case of any drawing thereunder; (F) the 
full text of any certificate to be presented by such beneficiary in case of any drawing 
thereunder; (G) the purpose and nature of the requested Letter of Credit; and (H) such 
other matters as such Issuing Bank may require. In the case of a request for an 
amendment of any outstanding Letter of Credit, such Letter of Credit Application shall 
specify in form and detail satisfactory to the applicable Issuing Bank (A) the Letter of 
Credit to be amended; (B) the proposed date of amendment thereof (which shall be a 
Business Day); (C) the nature of the proposed amendment; and (D) such other matters as 
such Issuing Bank may require. Additionally, the Borrower shall fiunish to the 
applicable Issuing Bank and the Agent such other documents and information pertaining 
to such requested Letter of Credit issuance or amendment, including any L/C Related 
Documents, as the applicable Issuing Bank or the Agent may require. In the event and to 
the extent that the provisions of any Letter of Credit Application or other WC Related 

24 



Document shall conflict with this Agreement, the provisions of this Agreement shall 
govern. Without limitation of the immediately preceding sentence, no such Letter of 
Credit Application or other L/C Related Document may impose any additional conditions 
on the issuance or maintenance of a Letter of Credit, any additional default provisions, 
collateral requirements or other obligations of the Borrower to any Issuing Bank, other 
than as stated in this Agreement. 

(ii) Promptly after receipt of any Letter of Credit Application, the applicable 
Issuing Bank will confirm with the Agent (by telephone or in writing) that the Agent has 
received a copy of such Letter of Credit Application from the Borrower and, if not, such 
Issuing Bank will provide the Agent with a copy thereof. Unless the applicable Issuing 
Bank has received written notice from the Required Lenders, the Agent or the Borrower, 
at least one Business Day prior to the requested date of issuance or amendment of the 
applicable Letter of Credit, that one or more applicable conditions contained in Article 111 
shall not then be satisfied, then, subject to the terms and conditions hereof, such Issuing 
Bank shall, on the requested date, issue a Letter of Credit for the account of the Borrower 
or enter into the applicable amendment, as the case may be, in each case in accordance 
with such Issuing Bank’s usual and customary business practices. Immediately upon the 
issuance of each Letter of Credit, each Lender shall be deemed to, and hereby irrevocably 
and unconditionally agrees to, purchase from such Issuing Bank a risk participation in 
such Letter of Credit in an amount equal to the product of such Lender’s Ratable Share 
times the amount of such Letter of Credit. 

(iii) If the Borrower so requests in any applicable Letter of Credit Application, 
the applicable Issuing Bank may, in its sole and absolute discretion, agree to issue a 
Letter of Credit that has automatic extension provisions (each, an “Auto-Extension Letter 
of Credit”); provided that any such Auto-Extension Letter of Credit must permit such 
Issuing Bank to prevent any such extension at least once in each twelve-month period 
(commencing with the date of issuance of such Letter of Credit) by giving prior notice to 
the beneficiary thereof not later than a day (the “Non-Extension Notice Date”) in each 
such twelve-month period to be agreed upon at the time such Letter of Credit is issued. 
Unless otherwise directed by the applicable Issuing Bank, the Borrower shall not be 
required to make a specific request to the applicable Issuing Bank for any such extension. 
Once an Auto-Extension Letter of Credit has been issued, the Lenders shall be deemed to 
have authorized (but m y  not require) the applicable Issuing Bank to permit the extension 
of such Letter of Credit at any time to an expiry date not later than the Letter of Credit 
Expiration Date; provided, however, that the applicable Issuing Bank shall not permit any 
such extension (or may issue a Notice of Non-Extension) if (A) such Issuing Bank has 
determined that it would not be permitted at such time to issue such Letter of Credit in its 
revised form (as extended) by reason of the provisions of clause (i) of Section 2.03(a) (or 
would have no obligation to issue such Letter of Credit by reason of the provisions of 
clause (ii) of Section 2.03(a)), or (B) it has received notice (which may be by telephone 
or in writing) on or before the day that is seven Business Days before the Non-Extension 
Notice Date (1) from the Agent that the Required Lenders have elected not to pennit such 
extension pursuant to Section 6.02 or (2) from the Agent, the Required Lenders or the 
Borrower that one or more of the applicable conditions specified in Section 3.02 is not 
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then satisfied, and in each such case directing such Issuing Bank not to permit such 
extension. 

(iv) Promptly after its delivery of any Letter of Credit or any amendment to a 
Letter of Credit to an advising bank with respect thereto or to the beneficiary thereof, the 
applicable Issuing Bank will also deliver to the Borrower and the Agent a true and 
complete copy of such Letter of Credit or amendment. 

(c) Drawings and Reimbursements: Funding of Participations. 

(i) Subject to the provisions below, not later than 2:30 p.m. on the date (the 
“Honor Date”) that any Issuing Bank makes any payment on a drawing on any Letter of 
Credit, if the Borrower shall have received notice of such payment prior to 1 1 :30 a.m. on 
such date, or, if such notice has not been received by the Borrower prior to such time on 
such date, then not later than 2:30 p.m. on the next Business Day, the Borrower shall 
reimburse such Issuing Bank through the Agent in an amount equal to the amount of such 
drawing together with interest thereon. If the Borrower fails to so reimburse such Issuing 
Bank by such time, unless the Borrower shall have advised the Agent that it does not 
meet the conditions specified in either clause (B) or (C) below, the Agent shall promptly 
notify each Lender of the Honor Date, the amount of the unreimbursed drawing (the 
“Unreimbursed Amount”), and the amount of such Lender’s Ratable Share thereof. In 
such event, the Borrower shall be deemed to have requested a Base Rate Advance to be 
disbursed on the Honor Date in an amount equal to the Unreimbursed Amount, without 
regard to the minimum and multiples specified in Section 2.01(a) or the delivery of a 
Notice of Borrowing but subject to (A) the amount of the aggregate Unused 
Commitments, (B) no Event of Default having occurred and be continuing, or resulting 
therefrom, and (C) the conditions specified in Sections 3.02(c) and (dJ being satisfied on 
and as of the date of the applicable Base Rate Advance and, to the extent so financed, the 
Borrower‘s obligation to satisfy the reimbursement obligation created by such payment 
by the Issuing Bank on the Honor Date shall be discharged and replaced by the resulting 
Base Rate Advance. Any notice given by any Issuing Bank or the Agent pursuant to this 
Section 2.03(c)(i) may be given by telephone if immediately confirmed in writing; 
provided that the lack of such an immediate confirmation shall not affect the 
conclusiveness or binding effect of such notice. 

(ii) Each Lender shall upon any notice pursuant to Section 2.03(c)(i) make 
funds available to the Agent for the account of the applicable Issuing Bank at the Agent’s 
Office in an amount equal to its Ratable Share of the Unreimbursed Amount not later 
than 4:OO p.m. on the Business Day specified in such notice by the Agent, whereupon, 
subject to the provisions of Section 2.03(c)(iii), each Lender that so makes funds 
available shall be deemed to have made a Base Rate Advance to the Borrower in such 
amount. The Agent shall remit the funds so received to the applicable Issuing Bank. 

(iii) With respect to any Unreimbursed Amount that is not fully refinanced by 
a Base Rate Advance because any of the conditions set forth in clauses (A), (B) or (C) of 
Section 2,03(c)(i) cannot be satisfied or for any other reason, then not later than 2:30 p.m. 
on the next Business Day after the day notice of the drawing is given to the Borrower, in 
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the case of a hilure to meet any such condition, or in any other case, after notice of the 
event resulting in the outstanding Unreimbursed Amount, the Borrower shall reimburse 
such Issuing Bank through the Agent in an amount equal to the amount of such 
outstanding Unreimbursed Amount with interest thereon. If the Borrower fails to so 
reimburse such Issuing Bank by such time, the Borrower shall be deemed to have 
incurred fiom the applicable Issuing Bank an L/C Borrowing in the amount of the 
Unreimbursed Amount that is not so refinanced, which L/C Borrowing shall be due and 
payable on demand (together with interest) and shall bear interest at the Base Rate in 
effect fiom time to time plus the Applicable Rate for Base Rate Advances in effect fiom 
time to time plus 2% per annum. In such event, each Lender’s payment to the Agent for 
the account of the applicable Issuing Bank pursuant to Section 2.03(c)(ii) shall be deemed 
payment in respect of its participation in such L/C Borrowing and shall constitute an U C  
Advance from such Lender in satisfaction of its participation obligation under this 
Section 2.03. 

(iv) Until each Lender funds its Base Rate Advance or L/C Advance pursuant 
to this Section 2.03(c) to reimburse the applicable Issuing Bank for any amount drawn 
under any Letter of Credit, interest in respect of such Lender’s Ratable Share of such 
amount shall be solely for the account of the applicable Issuing Bank. 

(v) Each Lender’s obligation to make Base Rate Advances or L/C Advances 
to reimburse the applicable Issuing Bank for amounts drawn under Letters of Credit, as 
contemplated by this Section 2.03(c), shall be absolute and unconditional and shall not be 
affected by any circumstance, including (A) any setoff, counterclaim, recoupment, 
defense or other right which such Lender may have against such Issuing Bank, the 
Borrower or any other Person for any reason whatsoever; (B) the Occurrence or 
continuance of a Default, or (C) any other occurrence, event or condition, whether or not 
similar to any of the foregoing; provided, however, that each Lender’s obligation to make 
Base Rate Advances pursuant to this Section 2.03(c) is subject to the conditions set forth 
in Section 2.03(c)(i). No such making of an L/C Advance shall relieve or otherwise 
impair the obligation of the Borrower to reimburse the applicable Issuing Bank for the 
amount of any payment made by such Issuing Bank under any Letter of Credit, together 
with interest as provided herein. 

(vi) If any Lender fails to make available to the Agent for the account of the 
applicable Issuing Bank any amount required to be paid by such Lender pursuant to the 
foregoing provisions of this Section 2.03(c) by the time specified in Section 2.03(c)(ii), 
such Issuing Bank shall be entitled to recover fiom such Lender (acting through the 
Agent), on demand, such amount with interest thereon for the period fiom the date such 
payment is required to the date on which such payment is immediately available to such 
Issuing Bank at a rate per annum equal to the greater of the Federal Funds Rate and a rate 
determined by such Issuing Bank in accordance with banking industry rules on interbank 
compensation, plus any administrative, processing or similar fees customarily charged by 
such Issuing Bank in connection with the foregoing. If such Lender pays such amount 
(with interest and fees as aforesaid), the amount so paid shall constitute such Lender’s 
Base Rate Advance included in the relevant Borrowing or L/C Advance in respect of the 
relevant L/C Borrowing, as the case may be. A certificate of the applicable Issuing Bank 
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submitted to any Lender (through the Agent) with respect to any amounts owing under 
this clause (vi) shall be conclusive absent manifest error. 

(d) Rwayment of Participations. 

(i) At any time after the applicable Issuing Bank has made a payment under 
any Letter of Credit and has received from any Lender such Lender’s WC Advance in 
respect of such payment in accordance with Section 2.03(c), if the Agent receives for the 
account of such Issuing Bank any payment in respect of the related Unreimbursed 
Amount or interest thereon (whether directly from the Borrower or otherwise, including 
proceeds of Cash Collateral (as defined in Section 2.03(h)) applied thereto by the Agent), 
the Agent will distribute to such Lender its Ratable Share thereof in the same funds as 
those received by the Agent. 

(ii) If any payment received by the Agent for the account of the applicable 
Issuing Bank pursuant to Section 2.03(c)(i) is required to be returned under any of the 
circumstances described in Section 8.12 (including pursuant to any settlement entered 
into by such Issuing Bank in its discretion), each Lender shall pay to the Agent for the 
account of such Issuing Bank its Ratable Share thereof on demand of the Agent, plus 
interest thereon from the date of such demand to the date such amount is returned by such 
Lender, at a rate per annum equal to the Federal Funds Rate from time to time in effect. 
The obligations of the Lenders under this clause shall survive the payment in full of the 
Obligations and the termination of this Agreement. 

(e) Failure to Make Revolving Advances. The failure of any Lender to make the 
Revolving Advance to be made by it on the date specified in Section 2.03(c) or any L/C Advance 
shall not relieve any other Lender of its obligation hereunder to make its Revolving Advance or 
WC Advance, as the case may be, to be made by such other Lender on such date. 

(f) Obligations Absolute. The obligation of the Borrower to reimburse the applicable 
Issuing Bank for each drawing under each Letter of Credit and to repay each L/C Borrowing 
shall be absolute, unconditional and irrevocable, and shall be paid strictly in accordance with the 
terms of this Agreement under all circumstances, including the following: 

(i) any lack of validity or enforceability of such Letter of Credit, this 
Agreement, or any other Loan Document; 

(ii) the existence of any claim, counterclaim, setoff, defense or other right that 
the Borrower may have at any time against any beneficiary or any transferee of such 
Letter of Credit (or any Person for whom any such beneficiary or any such transferee 
may be acting), any Issuing Bank or any other Person, whether in connection with this 
Agreement, the transactions contemplated hereby or by such Letter of Credit or any 
agreement or instrument relating thereto, or any unrelated transaction; 

any draft, demand, certificate or other document presented under such 
Letter of Credit proving to be forged, fraudulent, invalid or insufficient in any respect or 
any statement therein being untrue or inaccurate in any respect; or any loss or delay in the 

(iii) 
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transmission or otherwise of any document required in order to make a drawing under 
such Letter of Credit; 

(iv) any payment by the applicable Issuing Bank under such Letter of Credit 
against presentation of a draft or certificate that does not strictly comply with the terms of 
such Letter of Credit; or any payment made by the applicable Issuing Bank under such 
Letter of Credit to any Person purporting to be a trustee in bankruptcy, debtor-in- 
possession, assignee for the benefit of creditors, liquidator, receiver or other 
representative of or successor to any beneficiary or any transferee of such Letter of 
Credit, including any arising in connection with any proceeding under any Debtor Relief 
Law; or 

(v) any other circumstance or happening whatsoever, whether or not similar to 
any of the foregoing, including any other circumstance that might otherwise constitute a 
defense available to, or a discharge of, the Borrower. 

provided, however, that nothing in this Section 2.03(f) shall limit the rights of the 
Borrower under Section 2.03(g). 

The Borrower shall promptly examine a copy of each Letter of Credit and each 
amendment thereto that is delivered to it and, in the event of any claim of noncompliance with 
the Borrower’s instructions or other irregularity that is known to the Borrower in connection with 
any draw under such Letter of Credit of which the Borrower has reasonable notice, the Borrower 
will immediately notify the applicable Issuing Bank. To the extent allowed by applicable Law, 
Borrower shall be conclusively deemed to have waived any such claim against the applicable 
Issuing Bank and its correspondents unless such notice is given as aforesaid. Nothing herein 
shall require the Borrower to make any determination as to whether the drawing is in accordance 
with the requirements of the Letter of Credit, provided that the Borrower may waive any 
discrepancies in the drawing on any such Letter of Credit. 

(g) Role of Issuing Bank. Each Lender and the Borrower agree that, in paying any 
drawing under a Letter of Credit, the applicable Issuing Bank shall not have any responsibility to 
obtain any document (other than any sight draft, certificates and documents expressly required 
by the Letter of Credit) or to ascertain or inquire as to the validity or accuracy of any such 
document or the authority of the Person executing or delivering any such document. None of the 
applicable Issuing Bank, the Agent, any of their respective Related Parties nor any 
correspondent, participant or assignee of such Issuing Bank shall be liable to any Lender for (i) 
any action taken or omitted in connection herewith at the request or with the approval of the 
Lenders or the Required Lenders, as applicable; (ii) any action taken or omitted in the absence of 
gross negligence or willhl misconduct; or (iii) the due execution, effectiveness, validity or 
enforceability of any document or instnunent related to any Letter of Credit or L/C Related 
Document. The Borrower hereby assumes all risks of the acts or omissions of any beneficiary or 
transferee with respect to its use of any Letter of Credit; provided, however, that this assumption 
is not intended to, and shall not, preclude the Borrower’s pursuing such rights and remedies as it 
may have against the beneficiary or transferee at Law or under any other agreement. None of the 
applicable Issuing Bank, the Agent, any of their respective Related Parties nor any 
correspondent, participant or assignee of such Issuing Bank shall be liable or responsible for any 
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of the matters described in clauses (i) through (v) of Section 2.03(f); provided, however, that 
anything in such clauses to the contrary notwithstanding, the Borrower may have a claim against 
the applicable Issuing Bank, and such Issuing Bank may be liable to the Borrower, to the extent, 
but only to the extent, of any direct, as opposed to consequential or exemplary, damages suffered 
by the Borrower which the Borrower proves were .caused by such Issuing Bank’s willful 
misconduct or gross negligence or such Issuing Bank’s willful failure to pay under any Letter of 
Credit aRer the presentation to it by the beneficiary of a sight draft and certificate(s) strictly 
complying with the terms and conditions of a Letter of Credit. In furtherance and not in 
limitation of the foregoing, the applicable Issuing Bank may accept documents that appear on its 
face to be in order, without responsibility for further investigation, regardless of any notice or 
information to the contrary, and such Issuing Bank shall not be responsible for the validity or 
sufficiency of any instrument transferring or assigning or purporting to transfer or assign a Letter 
of Credit or the rights or benefits thereunder or proceeds thereof, in whole or in part, which may 
prove to be invalid or ineffective for any reason. 

(h) Cash Collateral. Upon the request of the Agent, if, as of the Letter of Credit 
Expiration Date, any L/C Obligation for any reason remains outstanding, the Borrower shall, in 
each case, immediately Cash Collateralize the then outstanding L/C Obligations. Section 6.02 
sets forth certain additional requirements to deliver Cash Collateral hereunder. For purposes of 
this Section 2.03, Section 2.19fcMii) and Section 6.02, “Cash Collateralize” means to pledge and 
deposit with or deliver to the Agent, for the benefit of the Issuing Banks and the Lenders, as 
collateral for the L/C Obligations, cash or deposit account balances pursuant to documentation in 
form and substance satisfactory to the Agent and each Issuing Bank (which documents are 
hereby consented to by the Lenders). Derivatives of such term have corresponding meanings. 
The Borrower hereby grants to the Agent, for the benefit of the Issuing Banks and the Lenders, a 
security interest in all such cash, deposit accounts and all balances therein and all proceeds of the 
foregoing. Cash Collateral shall be maintained in blocked, non-interest bearing deposit accounts 
with the Agent. 

(i) ADplicability of ISP. Unless otherwise expressly agreed by the applicable Issuing 
Bank and the Borrower when a Letter of Credit is issued, the rules of the JSP shall apply to each 
standby Letter of Credit. 

(j) Letter of Credit Reports. Each Issuing Bank shall h i s h  (A) to the Agent on the 
first Business Day of each month a written report summarizing issuance and expiration dates of 
Letters of Credit issued by such Issuing Bank during the preceding month and drawings during 
such month under all such Letters of Credit and (B) to the Agent on the first Business Day of 
each calendar quarter a written report setting forth the average daily aggregate Available Amount 
during the preceding calendar quarter of all Letters of Credit issued by such Issuing Bank. 

(k) Interim Interest. Except as provided in Section 2.03(c)(ii) with respect to 
Unreimbursed Amounts refmanced as Base Rate Advances and Section 2.03(c)(iii) with respect 
to L/C Borrowings, unless the Borrower shall reimburse each payment by an Issuing Bank 
pursuant to a Letter of Credit in full on the Honor Date, the Unreimbursed Amount thereof shall 
bear interest, for each day from and including the Honor Date to but excluding the date that the 
Borrower reimburses such Issuing Bank for the Unreimbursed Amount in full, at the rate per 
annum equal to (i) the Base Rate in effect from time to time plus the Applicable Rate for Base 
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Rate Advances in effect fiom time to time, to but excluding the next Business Day after the 
Honor Date and (ii) from and including the next Business Day after the Honor Date, the Base 
Rate in effect from time to time plus the Applicable Rate for Base Rate Advances in effect fiom 
time to time plus 2% per annum. 

Section 2.03A Swingline Advances. 

(a) Amount of Swingline Advances. Subject to the terms and conditions set forth 
herein, the Swingline Lender will make Swingline Advances in Dollars to the Borrower fiom 
time to time during the period fiom the Effective Date until the Termination Date, in an 
aggregate principal amount at any time outstanding that will not result in (i) the aggregate 
principal amount of all outstanding Swingline Advances exceeding $50,000,000 (or such lesser 
amount as agreed between the Borrower and the Swingline Lender) or (ii) the Total Outstandings 
exceeding the aggregate Revolving Credit Commitment. Each Swingline Advance shall be in an 
aggregate amount of $500,000 or an integral multiple of $100,000 in excess thereof or such 
greater amounts as agreed between the Borrower and the Swingline Lender. Within the 
foregoing limits and subject to the terms and conditions set forth herein, the Borrower may 
borrow, prepay and reborrow Swingline Advances. The Swingline Lender shall be under no 
obligation to make a Swingline Advance if any Lender is at such time an Affected Lender 
hereunder, unless the Swingline Lender is satisfied that the related exposure will be 100% 
covered by the Commitments of the non-Affected Lenders or, if not so covered, until the 
Swingline Lender has entered into arrangements satisfactory to it in its sole discretion with the 
Borrower or such Affected Lender to eliminate the Swingline Lender's risk with respect to such 
Affected Lender, and participating interests in any such newly made Swingline Advance shall be 
allocated among non-Affected Lenders in a manner consistent with Section 2.19(c)(i) (and 
Affected Lenders shall not participate therein). 

(b) Borrowing Notice and Making of Swindine Advances. To request a Swingline 
Advance, the Borrower shall notify the Swingline Lender and the Agent of such request by 
telephone (confirmed by facsimile), not later than 2:OO p.m. (or such later time as the Swingline 
Lender may determine in its sole discretion), on the day of such Swingline Advance. Each such 
notice shall be irrevocable and shall specify the requested date (which shall be a Business Day) 
and amount of the requested Swingline Advance. The Swingline Lender shall promptly notify 
the Borrower and the Agent (and the Agent shall promptly notify each Lender) and the 
Swingline Lender shall make each Swingline Advance available to the Borrower by 2:30 p.m. 
(or such later time as may be agreed by the Swingline Lender and the Borrower) on the requested 
date of such Swingline Advance in a manner agreed upon by the Borrower and the Swingline 
Lender. Each Swingline Advance shall bear interest at the Base Rate, or, at the option of the 
Borrower and subject to prior agreement between the Borrower and the Swingline Lender, shall 
be a Swingline Eurodollar Rate Advance or a Money Market Rate Advance. 

(c) Rwavment of Swingline Advances. Each Swingline Advance shall be paid in full 
by the Borrower on the earlier of (x) on or before the fourteenth (14') Business Day after the 
date such Swingline Advance was made by the Swingline Lender or (y) the Termination Date. A 
Swingline Advance may not be repaid with the proceeds from another Swingline Advance. In 
addition, the Swingline Lender (i) may at any time in its sole discretion with respect to any 
outstanding Swingline Advance, or (ii) shall, on the fourteenth (14') Business Day after the date 
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any Swingline Advance is made and which has not been otherwise repaid, require each Lender 
(including the Swingline Lender) to make a Revolving Advance in the amount of such Lender’s 
Ratable Share of such Swingline Advance (including, without limitation, any interest accrued 
and unpaid thereon), for the purpose of repaying such Swingline Advance. Not later than 2:OO 
p.m. on the date of any notice received pursuant to this Section 2.03A(c), each Lender shall make 
available to the Agent its required Revolving Advance, in immediately available funds in the 
same manner as provided in Section 2.02(a) with respect to Revolving Advances made by such 
Lender. Revolving Advances made pursuant to this Section 2.03A(c) shall initially be Base Rate 
Advances and thereafter may be continued as Base Rate Advances or converted into Eurodollar 
Rate Advances in the manner provided in Section 2.09 and subject to the other conditions and 
limitations set forth in this Article 11. Each Lender’s obligation to make Revolving Advances 
pursuant to this Section 2.03A(c) to repay Swingline Advances shall be unconditional, 
continuing, irrevocable and absolute and shall not be affected by any circumstances, including, 
without limitation, (a) any set-off, counterclaim, recoupment, defense or other right which such 
Lender may have against the Agent, the Swingline Lender or any other Person, (b) the 
occurrence or continuance of a Default or an Event of Default, (c) any adverse change in the 
condition (financial or otherwise) of the Borrower, or (d) any other circumstance, happening or 
event whatsoever. In the event that any Lender fails to make payment to the Agent of any 
amount due under this Section 2.03A(c), the Agent shall be entitled to receive, retain and apply 
against such obligation the principal and interest otherwise payable to such Lender hereunder 
until the Agent receives such payment fiom such Lender or such obligation is otherwise fully 
satisfied. In addition to the foregoing, if for any reason any Lender fails to make payment to the 
Agent of any amount due under this Section 2.03A(c), such Lender shall be deemed, at the 
option of the Agent, to have unconditionally and irrevocably purchased fiom the Swingline 
Lender without recourse or warranty, an undivided interest and participation in the applicable 
Swingline Advance in the amount of such Revolving Advance, and such interest and 
participation may be recovered fiom such Lender together with interest thereon at the Federal 
Funds Rate for each day during the period commencing on the date of demand and ending on the 
date such amount is received. 

(d) Swingline Advances ReDorts. The Swingline Lender shall furnish to the Agent on 
each Business Day a written report summarizing outstanding Swingline Advances made by the 
Swingline Lender and the due date for the repayment of such Swingline Advances; provided that 
if no Swingline Advances are outstanding, no such report shall be required to be delivered. 

(e) Successor Swingline Lender. Subject to the appointment and acceptance of a 
successor Swingline Lender as provided in this paragraph, the Borrower may, upon not less than 
ten (10) Business Days prior notice to the Agent and the Lenders, replace the existing Swingline 
Lender with the consent of the Agent (which consent shall not unreasonably be withheld). Upon 
the acceptance of its appointment as Swingline Lender hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
replaced Swingline Lender, and the replaced Swingline Lender shall be discharged from its 
duties and obligations hereunder. The fees payable by the Borrower to a successor Swingline 
Lender shall be as agreed between the Borrower and such successor. After the Swingline 
Lender’s replacement hereunder, the provisions of this Article and Section 8.04 shall continue in 
effect for its benefit in respect of any actions taken or omitted to be taken by it while it was 
acting as Swingline Lender. 
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Section 2.04 Fees. 

(a) Commitment Fee. The Borrower agrees to pay to the Agent for the account of 
each Lender a commitment fee on such Lender’s Unused Commitment (provided that, for the 
avoidance of doubt, and without duplication, such Lender’s Unused Commitment shall be 
calculated exclusive of such Lender’s Swingline Exposure and, if such Lender is the Swingline 
Lender, without giving effect to the Swingline Advances, and in no event shall the aggregate of 
such commitment fees exceed an amount calculated based on the product of (a) the aggregate 
Revolving Credit Commitments minus the aggregate principal amount of all Revolving 
Advances and aggregate L/C Obligations and (b) the Applicable Rate for commitment fees) fi-om 
the Effective Date in the case of each Initial Lender and from the effective date specified in the 
Assumption Agreement or in the Assignment and Assumption pursuant to which it became a 
Lender in the case of each other Lender until the Termination Date at a rate per annum equal to 
the Applicable Rate for commitment fees in effect fi-om time to time, payable in arrears quarterly 
on the last day of each March, June, September and December, commencing December 31, 
201 1, and on the Termination Date, provided that no commitment fee shall accrue with respect to 
the Unused Commitment of an Affected Lender so long as such Lender shall be an Affected 
Lender. 

(b) Letter of Credit Fees. 

(i) The Borrower shall pay to the Agent for the account of each Lender a 
commission on such Lender’s Ratable Share of the average daily aggregate Available 
Amount of all Letters of Credit outstanding fi-om time to time at a rate per annum equal 
to the Applicable Rate for Eurodollar Rate Advances in effect from time to time, during 
such calendar quarter, payable in arrears quarterly on the last day of each March, June, 
September and December, commencing with the quarter ended December 3 1 , 20 1 1, and 
on the Termination Date; provided that the Applicable Rate for Eurodollar Rate 
Advances shall be 2% above such Applicable Rate in effect upon the occurrence and 
during the continuation of an Event of Defkult if the Borrower is required to pay default 
interest pursuant to Section 2.07(b). 

(ii) The Borrower shall pay to each Issuing Bank, for its own account, a 
fi-onting fee with respect to each Letter of Credit issued by such Issuing Bank, payable in 
the amounts and at the times specified in the applicable Fee Letter between the Borrower 
and such Issuing Bank, and such other commissions, issuance fees, transfer fees and other 
fees and charges in connection with the issuance or administration of each Letter of 
Credit as the Borrower and such Issuing Bank shall agree promptly following receipt of 
an invoice therefor. 

(c) A~ent’s Fees. The Borrower shall pay to the Agent for its own account such fees 
as are agreed between the Borrower and the Agent pursuant to the Fee Letter between the 
Borrower and the Agent. 
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Section 2.05 ODtional Termination or Reduction of the Commitments. 

(a) The Borrower shall have the right, upon at least three Business Days’ notice to the 
Agent, to terminate in whole or permanently reduce ratably in part the Unused Commitments or 
the Unissued Letter of Credit Commitments, provided that each partial reduction shall be in the 
aggregate amount of $10,000,000 or an integral multiple of $1,000,000 in excess thereof. 

(b) So long as no Default or Event of Default shall be continuing, the Borrower shall 
have the right, at any time, upon at least ten Business Days’ notice to an Affected Lender (with a 
copy to the Agent), to terminate in whole such Lender’s Revolving Credit Commitment and, if 
applicable, its Letter of Credit Commitment, without affecting the Commitments of any other 
Lender. Such termination shall be effective, (x) with respect to such Lender’s Unused 
Commitment, on the date set forth in such notice, provided, however, that such date shall be no 
earlier than ten Business Days after receipt of such notice and (y) with respect to each Revolving 
Advance outstanding to such Lender, in the case of Base Rate Advances, on the date set forth in 
such notice and, in the case of Eurodollar Rate Advances, on the last day of the then current 
Interest Period relating to such Revolving Advance. Upon termination of a Lender’s 
Commitments under this Section 2.05(b), the Borrower will pay or cause to be paid all principal 
of, and interest accrued to the date of such payment on, Revolving Advances (and if such Lender 
is the Swingline Lender, the Swingline Advances) owing to such Lender and, subject to Section 
2.19, pay any accrued commitment fees or Letter of Credit fees payable to such Lender pursuant 
to the provisions of Section 2.04, and all other amounts payable to such Lender hereunder 
(including, but not limited to, any increased costs or other amounts owing under Section 2.1 1 and 
any indemnification for Taxes under Section 2.14); and, if such Lender is an Issuing Bank, shall 
pay to such Issuing Bank for deposit in an escrow account an amount equal to the Available 
Amount of all Letters of Credit issued by such Issuing Bank, whereupon all Letters of Credit 
issued by such Issuing Bank shall be deemed to have been issued outside of this Agreement on a 
bilateral basis and shall cease for all purposes to constitute a Letter of Credit issued under this 
Agreement, and upon such payments, except as otherwise provided below, the obligations of 
such Lender hereunder shall, by the provisions hereof, be released and discharged; provided, 
however, that (i) such Lender’s rights under Sections 2.11, 2.14 and 8.04, and, in the case of an 
Issuing Bank, Section 8.04(c), and its obligations under Section 8.04 and 8.08, in each case in 
accordance with the terms thereof, shall survive such release and discharge as to matters 
occurring prior to such date and (ii) such escrow agreement shall be in a form reasonably agreed 
to by the Borrower and such Issuing Bank, but in no event shall either the Borrower or such 
Issuing Bank require any waivers, covenants, events of default or other provisions that are more 
restrictive than or inconsistent with the provisions of this Agreement. Subject to Section 2.18, 
the aggregate amount of the Commitments of the Lenders once reduced pursuant to this Section 
2,05(b) may not be reinstated. The termination of the Commitments of an Affected Lender 
pursuant to this Section 2.05(b) will not be deemed to be a waiver of any right that the Borrower, 
the Agent, any Issuing Bank, the Swingline Lender or any other Lender may have against the 
Affected Lender that arose prior to the date of such termination. Upon any such termination, the 
Ratable Share of each remaining Lender will be revised. 

Section 2.06 Repanent of Advances. The Borrower shall repay to the Agent for the 
ratable account of the Lenders on the Termination Date the aggregate principal amount of the 
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Revolving Advances made by such Lender and then outstanding. The Borrower shall repay 
Swingline Advances in accordance with Section 2.03A(c). 

Section 2.07 Interest on Advances. 

(a) Scheduled Interest. The Borrower shall pay interest on the unpaid principal 
amount of each Advance owing to each Lender (including the Swingline Lender) from the date 
of such Advance until such principal amount shall be paid in full, at the following rates per 
annum: 

(i) Base Rate Advances. During such periods as such Revolving Advance is 
a Base Rate Advance, a rate per annum equal at all times to the sum of (x) the Base Rate 
in effect from time to time & (y) the Applicable Rate for Base Rate Advances in effect 
from time to time, payable in arrears quarterly on the last day of each March, June, 
September and December during such periods and on the date such Base Rate Advance 
shall be Converted or paid in full. 

(ii) Eurodollar Rate Advances. During such periods as such Revolving 
Advance is a Eurodollar Rate Advance, a rate per annum equal at all times during each 
Interest Period for such Revolving Advance to the sum of (x) the Eurodollar Rate for 
such Interest Period for such Revolving Advance plus (y) the Applicable Rate for 
Eurodollar Rate Advances in effect from time to time, payable in arrears on the last day 
of such Interest Period and, if such Interest Period has a duration of more than three 
months, on each day that occurs during such Interest Period every three months from the 
first day of such Interest Period and on the &te such Eurodollar Rate Advance shall be 
Converted or paid in full. 

(iii) Swingline Advances. During such period as such Swingline Advance 
remains outstanding, the Base Rate or, as agreed to by the Swingline Lender and the 
Borrower, the Money Market Rate or the Eurodollar Rate, payable on the date such 
Swingline Advance is required to be repaid. 

(b) Default Interest. Upon the occurrence and during the continuance of an Event of 
Default under Section 6.01(a), the Agent may, and upon the request of the Required Lenders 
shall, require the Borrower to pay interest (“Default Interest”) on (i) the unpaid principal amount 
of each Advance owing to each Lender, payable in m a r s  on the dates referred to in clause 
(a)(i), (a)(ii) or (a)(iii) above, at a rate per annum equal at all times to 2% per annum above the 
rate per annum required to be paid on such Advance pursuant to clause (a)(i), (axii) or (a)(iii) 
above and (ii) to the fullest extent permitted by Law, the amount of any interest, fee or other 
amount payable hereunder that is not paid when due, from the date such amount shall be due 
until such mount shall be paid in full, payable in arrears on the date such amount shall be paid 
in full and on demand, at a rate per annum equal at all times to 2% per annum above the rate per 
annum required to be paid on Base Rate Advances pursuant to clause (a)(i) above, provided, 
however, that following acceleration of the Advances pursuant to Section 6.01, Default Interest 
shall accrue and be payable hereunder whether or not previously required by the Agent. 
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(c) Interest Rate Limitation. Nothing contained in this Agreement or in any other 
Loan Document shall be deemed to establish or require the payment of interest to any Lender at 
a rate in excess of the maximum rate permitted by applicable Law. If the amount of interest 
payable for the account of any Lender on any interest payment date would exceed the maximum 
amount permitted by applicable Law to be crharged by such Lender, the amount of interest 
payable for its account on such interest payment date shall be automatically reduced to such 
maximum permissible amount. In the event of any such reduction affecting any Lender, if from 
time to time thereafter the amount of interest payable for the account of such Lender on any 
interest payment date would be less than the maximum amount permitted by applicable Law to 
be charged by such Lender, then the amount of interest payable for its account on such 
subsequent interest payment date shall be automatically increased to such maximum permissible 
amount, provided that at no time shall the aggregate amount by which interest paid for the 
account of any Lender has been increased pursuant to this sentence exceed the aggregate amount 
by which interest paid for its account has theretofore been reduced pursuant to the previous 
sentence. 

Section 2.08 Interest Rate Determination. 

(a) The Agent shall give prompt notice to the Borrower and the Lenders of the 
applicable interest rate determined by the Agent for purposes of Section 2.07(a). 

(b) If the Required Lenders determine that for any reason in connection with any 
request for a Eurodollar Rate Advance or a Conversion to or continuation thereof that (a) Dollar 
deposits are not being offered to banks in the London interbank eurodollar market for the 
applicable amount and Interest Period of such Eurodollar Rate Advance, @)adequate and 
reasonable means do not exist for determining the Eurodollar Rate for any requested Interest 
Period with respect to a proposed Eurodollar Rate Advance, or (c) the Eurodollar Rate for any 
requested Interest Period with respect to a proposed Eurodollar Rate Advance does not 
adequately and fairly reflect the cost to such Lenders of funding such Revolving Advance, the 
Agent will promptly so notify the Borrower and each Lender, whereupon each Eurodollar Rate 
Advance will automatically on the last day of the then existing Interest Period therefor Convert 
into a Base Rate Advance. Thereafter, the obligation of the Lenders to make or maintain 
Eurodollar Rate Advances shall be suspended until the Agent (upon the instruction of the 
Required Lenders) revokes such notice. Upon receipt of such notice, the Borrower may revoke 
any pending request for a Borrowing of, Conversion to or continuation of Eurodollar Rate 
Advances or, failing that, will be deemed to have Converted such request into a request for a 
Base Rate Advance in the amount specified therein. 

(c) If the Borrower shall fail to select the duration of any Interest Period for any 
Eurodollar Rate Advances in accordance with the provisions contained in the definition of 
“Interest Period” in Section 1.01, the Agent will forthwith so noti@ the Borrower and the 
Lenders and such Revolving Advances will automatically, on the last day of the then existing 
Interest Period therefor, Convert into Base Rate Advances. 

(d) On the date on which the aggregate unpaid principal amount of Eurodollar Rate 
Advances comprising any Borrowing shall be reduced, by payment or prepayment or otherwise, 
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to less than $5,000,000, such Revolving Advances shall automatically Convert into Base Rate 
Advances. 

(e) Upon the occurrence and during the continuance of any Event of Default, 

(i) with respect to Eurodollar Rate Advances, each such Revolving Advance 
will automatically, on the last day of the then existing Interest Period therefor, Convert 
into a Base Rate Advance (or if such Revolving Advance is then a Base Rate Advance, 
will continue as a Base Rate Advance); and 

(ii) the obligation of the Lenders to make Eurodollar Rate Advances or to 
Convert Revolving Advances into Eurodollar Rate Advances shall be suspended until the 
Agent shall notifj, the Borrower and the Lenders that the circumstances causing such 
suspension no longer exist. 

Section 2.09 Optional Conversion of Revolving Advances. The Borrower may on any 
Business Day, upon notice given to the Agent not later than 12:OO noon on the third Business 
Day prior to the date of the proposed Conversion and subject to the provisions of Sections 2.08 
and 2.12, Convert all Revolving Advances of one Type comprising the same Borrowing into 
Revolving Advances of the other Type; provided. however, that (a) any Conversion of 
Eurodollar Rate Advances into Base Rate Advances shall be made only on the last day of an 
Interest Period for such Eurodollar Rate Advances, (b) any Conversion of Base Rate Advances 
into Eurodollar Rate Advances shall be in an amount not less than the minimum amount 
specified in Section 2.02(b), (c) no Conversion of any Revolving Advances shall result in more 
separate Borrowings than permitted under Section 2.02(b) and (d) no Swingline Advances may 
be converted. Each such notice of a Conversion shall, within the restrictions specified above, 
specify (i) the date of such Conversion, (ii) the Revolving Advances to be Converted, and (iii) if 
such Conversion is into Eurodollar Rate Advances, the duration of the initial Interest Period for 
each such Revolving Advance. Each notice of Conversion shall be irrevocable and binding on 
the Borrower. 

Section 2.10 Prepavments of Advances. 

(a) Optional. At any time and from time to time, the Borrower shall have the right to 
prepay any Advance, in whole or in part, without premium or penalty (except as provided in 
clause (y) below), upon notice at least two Business Days’ prior to the date of such prepayment, 
in the case of Eurodollar Rate Advances, and not later than 11:OO a.m. on the date of such 
prepayment in the case of Base Rate Advances and Swingline Advances, to the Agent (and, in 
the case of prepayment a Swingline Advance, the Swingline Lender) specifjmg the proposed 
date of such prepayment and the aggregate principal amount and Type of the Advance to be 
prepaid (and, in the case of Eurodollar Rate Advances, the Interest Period of the Borrowing 
pursuant to which made); provided, however, that (x) each partial prepayment shall be in an 
aggregate principal amount of $5,000,000 or an integral multiple of $1,000,000 in excess thereof, 
and shall be accompanied by accrued interest to the date of prepayment on the principal amount 
prepaid, and (y) in the event of any such prepayment of a Eurodollar Rate Advance, the 
Borrower shall be obligated to reimburse the Lenders in respect thereof pursuant to Section 
8.04(e). 
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(b) Mandatorv. 

(i) The Borrower shall prepay the aggregate principal amount of the 
Advances, together with accrued interest to the date of prepayment on the principal 

. amount prepaid, without requirement of demand therefor, or shall pay or prepay any 
other Indebtedness then outstanding at any time, when and to the extent required to 
comply with applicable Laws of any Governmental Authority, including the 2007 Order 
andlor any Subsequent Order, or applicable resolutions of the Board of Directors of the 
Borrower. 

(ii) If for any reason the Total Outstandings at any time exceed the aggregate 
Revolving Credit Commitments then in effect, the Borrower shall, within one Business 
Day after notice thereof, prepay Advances and/or Cash Collateralize the L/C Obligations 
in an aggregate amount equal to such excess; provided, however, that the Borrower shall 
not be required to Cash Collateralize the LIC Obligations pursuant to this Section 2.1 O(b) 
unless, after the prepayment in full of the Advances, the Total Outstandings exceed the 
aggregate Revolving Credit Commitments then in effect. 

Section 2.1 1 Increased Costs. 

(a) Increased Costs Generally. If any Change in Law shall: 

(i) impose, modify or deem applicable any reserve, special deposit, 
compulsory loan, insurance charge or similar requirement against assets of, deposits with 
or for the account of, or credit extended or participated in by, any Lender (except any 
reserve requirement contemplated by Section 2.1 1 (e)) or any Issuing Bank; or 

(ii) impose on any Lender or any Issuing Bank or the London interbank 
market any other condition, cost or expense affecting this Agreement or Eurodollar Rate 
Advances made by such Lender or any Letter of Credit or participation therein; 

and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Rate Advance (or of maintaining its obligation to make any such 
Revolving Advance), or to increase the cost to such Lender or such Issuing Bank of participating 
in, issuing or maintaining any Letter of Credit (or of maintaining its obligation to participate in 
or to issue any Letter of Credit), or to reduce the amount of any sum received or receivable by 
such Lender or such Issuing Bank hereunder (whether of principal, interest or any other amount) 
then, upon request of such Lender or such Issuing Bank, the Borrower will pay to such Lender or 
such Issuing Bank, as the case may be, such additional amount or amounts as will compensate 
such Lender or such Issuing Bank, as the case may be, for such additional costs incurred or 
reduction suffered. 

(b) Capital Requirements. If any Lender or any Issuing Bank determines that any 
Change in Law affecting such Lender or such Issuing Bank or any Applicable Lending Office of 
such Lender or such Lender’s or such Issuing Bank‘s holding company, if any, regarding capital 
requirements has or would have the effect of reducing the rate of return on such Lender’s or such 
Issuing Bank’s capital or on the capital of such Lender’s or such Issuing Bank’s holding 
company, if any, as a consequence of this Agreement, the Commitments of such Lender or the 
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Advances made by, or participations in Letters of Credit held by, such Lender, or the Letters of 
Credit issued by such Issuing Bank, to a level below that which such Lender or such Issuing 
Bank or such Lender’s or such Issuing Bank’s holding company could have achieved but for 
such Change in Law (taking into consideration such Lender’s or such Issuing Bank’s policies 
and the policies of such Lender’s or such Issuing Bank’s holding company with respect to capital 
adequacy), then fiom time to time the Borrower will pay to such Lender or such Issuing Bank, as 
the case may be, such additional amount or amounts as will compensate such Lender or such 
Issuing Bank or such Lender’s or such Issuing Bank’s holding company for any such reduction 
suffered. 

(c) Certificates for Reimbursement. A certificate of a Lender or an Issuing Bank 
setting forth the amount or amounts necessary to compensate such Lender or such Issuing Bank 
or its holding company, as the case may be, as specified in subsection (a) or (b) of this Section 
and delivered to the Borrower shall be conclusive and binding upon all parties absent manifest 
error. The Borrower shall pay such Lender or such Issuing Bank, as the case may be, the amount 
shown as due on any such certificate within 30 days after receipt thereof. 

(d) Delav in Reauests. Failure or delay on the part of any Lender or any Issuing 
Bank to demand compensation pursuant to the foregoing provisions of this Section shall not 
constitute a waiver of such Lender’s or such Issuing Bank’s right to demand such compensation, 
provided that the Borrower shall not be required to compensate a Lender or an Issuing Bank 
pursuant to the foregoing provisions of this Section for any increased costs incurred or reductions 
suffered more than three months prior to the date that such Lender or such Issuing Bank, as the 
case may be, notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s or such Issuing Bank‘s intention to claim compensation therefor 
(except that, if the Change in Law giving rise to such increased costs or reductions is retroactive, 
then the three-month period referred to above shall be extended to include the period of 
retroactive effect thereof). 

(e) Reserves on Eurodollar Rate Advances. The Borrower shall pay to each Lender, 
as long as such Lender shall be required to maintain reserves with respect to liabilities or assets 
consisting of or including Eurocurrency funds or deposits (currently known as “Eurocurrency 
liabilities”), additional interest on the unpaid principal amount of each Eurodollar Rate Advance 
equal to the actual costs of such reserves allocated to such Revolving Advance by such Lender 
(as determined by such Lender in good faith, which determination shall be conclusive absent 
manifest error), which shall be due and payable on each date on which interest is payable on such 
Eurodollar Rate Advance, provided the Borrower shall have received at least 30 days’ prior 
notice (with a copy to the Agent) of such additional interest from such Lender. If a Lender fails 
to give notice 30 days prior to the relevant interest payment date, such additional interest shall be 
due and payable 30 days from receipt of such notice. 
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Eurodollar Rate, or any Governmental Authority has imposed material restrictions on the 
authority of such Lender to purchase or sell, or to take deposits of, Dollars in the London 
interbank market, then, on notice thereof by such Lender to the Borrower through the Agent, any 
obligation of such Lender to make or continue Eurodollar Rate Advances or to convert Base Rate 
Advances to Eurodollar Rate Advances shall be suspended until such Lender notifies the Agent 
and the Borrower that the circumstances giving rise to such determination no longer exist. Upon 
receipt of such notice, the Borrower shall, upon demand from such Lender (with a copy to the 
Agent), prepay or, if applicable, convert all Eurodollar Rate Advances of such Lender to Base 
Rate Advances, either on the last day of the Interest Period therefor, if such Lender may lawfully 
continue to maintain such Eurodollar Rate Advances to such day, or immediately, if such Lender 
may not lawfully continue to maintain such Eurodollar Rate Advances. Upon any such 
prepayment or conversion, the Borrower shall also pay accrued interest on the amount so prepaid 
or converted. 

Section 2.13 Payments and ComDutations. 

(a) All payments to be made by the Borrower shall be made without condition or 
deduction for any counterclaim, defense, recoupment or setoff. The Borrower shall make each 
payment hereunder not later than 1:00 p.m. on the day when due in U.S. dollars to the Agent at 
the Agent’s Account in same day funds. The Agent will promptly thereafter cause to be 
distributed like funds relating to the payment of principal, interest, fees or commissions ratably 
(other than amounts payable pursuant to Section 2.05(b), 2.1 1, 2.12, 2.14,2.20 or 8.04(e)) to the 
Lenders for the account of their respective Applicable Lending Offices, and like funds relating to 
the payment of any other amount payable to any Lender to such Lender for the account of its 
Applicable Lending Office, in each case to be applied in accordance with the terms of this 
Agreement. Upon any Assuming Lender becoming a Lender hereunder as a result of a 
Commitment Increase pursuant to Section 2.18, and upon the Agent’s receipt of such Lender’s 
Assumption Agreement and recording of the information contained therein in the Register, fiom 
and after the applicable Increase Date, the Agent shall make all payments hereunder and under 
any Notes issued in connection therewith in respect of the interest assumed thereby to the 
Assuming Lender. Upon its acceptance of an Assignment and Assumption and recording of the 
information contained therein in the Register pursuant to Section 8.07(c), from and after the 
effective date specified in such Assignment and Assumption, the Agent shall make all payments 
hereunder and under the Notes in respect of the interest assigned thereby to the Lender assignee 
thereunder, and the parties to such Assignment and Assumption shall make all appropriate 
adjustments in such payments for periods prior to such effective date directly between 
themselves. 

(b) All computations of interest based on (i) the Prime rate (as defined in the 
definition of “Base Rate” in Section 1.01) shall be made by the Agent on the basis of a year of 
365 or 366 days, as the case may be and (ii) the Federal Funds Rate, the Eurodollar Rate and of 
fees and Letter of Credit commissions shall be made by the Agent on the basis of a year of 360 
days, in each case for the actual number of days (including the first day but excluding the last 
day) occurring in the period for which such interest, fees or commissions are payable. Interest 
on Swingline Advances shall be calculated on the basis of a year of 360 days or such other basis 
agreed to by the Swingline Lender and the Borrower, in each case for the actual number of days 
(including the first day but excluding the last day) occurring in the period for which such interest 
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is payable. Each determination by the Agent of an interest rate hereunder shall be conclusive 
and binding for all purposes, absent manifest error. 

(c) Whenever any payment hereunder or under the Notes shall be stated to be due on 
a day other than a Business Day, such payment shall be made on the next succeeding Business 
Day, and such extension of time shall in such case be included in the computation of payment of 
interest, fees or commissions, as the case may be; provided, however, that, if such extension 
would cause payment of interest on or principal of Eurodollar Rate Advances to be made in the 
next following calendar month, such payment shall be made on the next preceding Business Day. 

(d) Unless the Agent shall have received notice fiom the Borrower prior to the date 
on which any payment is due to the Lenders hereunder that the Borrower will not make such 
payment in 111, the Agent may assume that the Borrower has made such payment in full to the 
Agent on such date and the Agent may, in reliance upon such assumption, cause to be distributed 
to each Lender on such due date an amount equal to the amount then due such Lender. If and to 
the extent the Borrower shall not have so made such payment in full to the Agent, each Lender 
shall repay to the Agent forthwith on demand such amount distributed to such Lender together 
with interest thereon, for each day fiom the date such amount is distributed to such Lender until 
the date such Lender repays such amount to the Agent, at the Federal Funds Rate. 

Section 2.14 Taxes. 

(a) Pavments Free of Taxes; Obligation to Withhold; Payments on Account of Taxes. 

(i) Any and all payments by or on account of any obligation of the Borrower 
hereunder or under any other Loan Document shall to the extent permitted by applicable 
Laws be made free and clear of and without reduction or withholding for any Taxes. If, 
however, applicable Laws require the Borrower or the Agent to withhold or deduct any 
Tax, such Tax shall be withheld or deducted in accordance with such Laws as determined 
by the Borrower or the Agent, as the case may be, upon the basis of the information and 
documentation to be delivered pursuant to subsection (e) below. 

(ii) If the Borrower or the Agent shall be required by the Internal Revenue 
Code to withhold or deduct any Taxes, including both United States of America Federal 
backup withholding and withholding taxes, fiom any payment, then (A) the Agent shall 
withhold or make such deductions as are determined by the Agent to be required based 
upon the information and documentation it has received pursuant to subsection (e) below, 
(B) the Agent shall timely pay the full amount withheld or deducted to the relevant 
Governmental Authority in accordance with the Internal Revenue Code, and (C) to the 
extent that the withholding or deduction is made on account of Indemnified Taxes or 
Other Taxes, the sum payable by the Borrower shall be increased as necessary so that 
after any required withholding or the making of all required deductions (including 
deductions applicable to additional sums payable under this Section) the Agent, Lender 
or Issuing Bank, as the case may be, receives an amount equal to the sum it would have 
received had no such withholding or deduction been made. 
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(b) Pawent of Other Taxes bv the Borrower. Without limiting the provisions of 
subsection (a) above, the Borrower shall timely pay any Other Taxes to the relevant 
Governmental Authority in accordance with applicable Laws. 

(c) Tax Indemnifications. . 

(i) Without limiting the provisions of subsection (a) or (b) above, the 
Borrower shall, and does hereby, indemnify the Agent, each Lender and each Issuing 
Bank, and shall make payment in respect thereof within 30 days after written demand 
therefor, for the fill amount of any Indemnified Taxes or Other Taxes (including 
Indemnified Taxes or Other Taxes imposed or asserted on or attributable to amounts 
payable under this Section) withheld or deducted by the Borrower or the Agent or paid by 
the Agent, such Lender or such Issuing Bank, as the case may be, and any penalties, 
interest and reasonable expenses arising therefiom or with respect thereto, whether or not 
such Indemnified Taxes or Other Taxes were correctly or legally imposed or asserted by 
the relevant Governmental Authority. The Borrower shall also, and does hereby, 
indemnify the Agent, and shall make payment in respect thereof within 10 days after 
demand therefor, for any amount which a Lender or an Issuing Bank for any reason fails 
to pay indefeasibly to the Agent as required by clause (ii) of this subsection. A certificate 
as to the amount of any such payment or liability delivered to the Borrower by a Lender 
or an Issuing Bank (with a copy to the Agent), or by the Agent on its own behalf or on 
behalf of a Lender or an Issuing Bank, shall be conclusive absent manifest error. 

(ii) Without limiting the provisions of subsection (a) or (b) above, each 
Lender and each Issuing Bank shall, and does hereby, indemnify the Borrower and the 
Agent, and shall make payment in respect thereof within 30 days d e r  demand therefor, 
against any and all Taxes and any and all related losses, claims, liabilities, penalties, 
interest and expenses (including the fees, charges and disbursements of any counsel for 
the Borrower or the Agent) incurred by or asserted against the Borrower or the Agent by 
any Governmental Authority as a result of the failure by such Lender or such Issuing 
Bank, as the case may be, to deliver, or as a result of the inaccuracy, inadequacy or 
deficiency of, any documentation required to be delivered by such Lender or such Issuing 
Bank, as the case may be, to the Borrower or the Agent pursuant to subsection (e). Each 
Lender and each Issuing Bank hereby authorizes the Agent to set off and apply any and 
all amounts at any time owing to such Lender or such Issuing Bank, as the case may be, 
under this Agreement or any other Loan Document against any amount due to the Agent 
under this clause (ii). The agreements in this clause (ii) shall survive the resignation 
and/or replacement of the Agent, any assignment of rights by, or the replacement of, a 
Lender or an Issuing Bank, the termination of the Commitments and the repayment, 
satisfaction or discharge of all other Obligations. 

(d) Evidence of Pavments. Upon request by the Borrower or the Agent,.as the case 
may be, after any payment of Taxes by the Borrower or by the Agent to a Governmental 
Authority as provided in this 2.14, the Borrower shall deliver to the Agent or the Agent shall 
deliver to the Borrower, as the case may be, the original or a certified copy of a receipt issued by 
such Governmental Authority evidencing such payment, a copy of any return required by Laws 
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to report such payment or other evidence of such payment reasonably satisfactory to the 
Borrower or the Agent, as the case may be. 

(e) Status of Lenders; Tax Documentation. 

(i) Each Lender shall deliver to the Borrower and to the Agent, at the time or 
times prescribed by applicable Laws or when reasonably requested by the Borrower or 
the Agent, such properly completed and executed documentation prescribed by 
applicable Laws or by the taxing authorities of any jurisdiction and such other reasonably 
requested information as will permit the Borrower or the Agent, as the case may be, to 
determine (A) whether or not payments made hereunder or under any other Loan 
Document are subject to Taxes, (B) if applicable, the required rate of withholding or 
deduction, and (C) such Lender’s entitlement to any available exemption fkom, or 
reduction of, applicable Taxes in respect of all payments to be made to such Lender by 
the Borrower pursuant to this Agreement or otherwise to establish such Lender’s status 
for withholding tax purposes in the applicable jurisdiction. 

(ii) Without limiting the generality of the foregoing, if the Borrower is 
resident for tax purposes in the United States of America, 

(A) any Lender that is a “United States person” within the 
meaning of Section 7701(a)(30) of the Internal Revenue Code shall deliver to the 
Borrower and the Agent executed originals of Internal Revenue Service Form W- 
9 or such other documentation or information prescribed by applicable Laws or 
reasonably requested by the Borrower or the Agent as will enable the Borrower or 
the Agent, as the case may be, to determine whether or not such Lender is subject 
to backup withholding or information reporting requirements; and 

(B) each Foreign Lender that is entitled under the Internal 
Revenue Code or any applicable treaty to an exemption from or reduction of 
withholding tax with respect to payments hereunder or under any other Loan 
Document shall deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which such 
Foreign Lender becomes a Lender under this Agreement (and from time to time 
thereafter upon the request of the Borrower or the Agent, but only if such Foreign 
Lender is legally entitled to do so), whichever of the following is applicable: 
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Form W-8BEN claiming eligibility for benefits of an income tax treaty to 
which the United States of America is a party, 

(2) executed originals of Internal Revenue Service 
Form W-8EC1, 

(3) executed originals of Internal Revenue Service 
Form W-8IMY and all required supporting documentation, 
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(4) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under section 881(c) of the 
Internal Revenue Code, (x) a certificate to the effect that such Foreign 
Lender is not (A) a “‘bank” within the meaning of section 881(c)(3)(A) of 
the Internal Revenue Code, (B) a “10 percent shareholder” of the 
Borrower within the meaning of section 881(c)(3)(B) of the Internal 
Revenue Code, or (C) a “controlled foreign corporation” described in 
section 881(c)(3)(C) of the Internal Revenue Code and (y) executed 
originals of Internal Revenue Service Form W-8BEN, or 

( 5 )  executed originals of any other form prescribed 
by applicable Laws as a basis for claiming exemption from or a reduction 
in United States of America Federal withholding tax together with such 
supplementary documentation as may be prescribed by applicable Laws to 
permit the Borrower or the Agent to determine the withholding or 
deduction required to be made. 

(iii) Each Lender shall promptly (A) notify the Borrower and the Agent of any 
change in circumstances which would modify or render invalid any claimed exemption or 
reduction, and (B) take such steps as shall not be materially disadvantageous to it, in the 
reasonable judgment of such Lender, and as may be reasonably necessary (including the 
redesignation of its Applicable Lending Office) to avoid any requirement of applicable 
Laws of any jurisdiction that the Borrower or the Agent make any withholding or 
deduction for taxes from amounts payable to such Lender. 

(iv) if a payment made to a Lender under any Loan Document would be 
subject to U.S. federal withholding Tax imposed by FATCA if such Lender were to fail 
to comply with the applicable reporting requirements of FATCA (including those 
contained in Section 1471(b) or 1472(b) of the Intemal Revenue Code, as applicable), 
such Lender shall deliver to each of the Borrower and the Agent at the time or times 
prescribed by law and at such time or times reasonably requested by the Borrower or the 
Agent such documentation prescribed by applicable law (including as prescribed by 
Section 1471(b)(3)(C)(i) of the Intemal Revenue Code) and such additional 
documentation reasonably requested by the Borrower or the Agent as may be necessary 
for the Borrower and the Agent to comply with their obligations under FATCA and to 
determine that such Lender has complied with such Lender’s obligations under FATCA 
or to determine the amount to deduct and withhold fiom such payment. Solely for 
purposes of this clause (iv), “FATCA” shall include any amendments made to FATCA 
after the date of this Agreement. 

( f )  Treatment of Certain Refunds. Unless required by applicable Laws, at no time 
shall the Agent have any obligation to file for or otherwise pursue on behalf of a Lender or an 
Issuing Bank, or have any obligation to pay to any Lender or any Issuing Bank, any refund of 
Taxes withheld or deducted fiom funds paid for the account of such Lender or such Issuing 
Bank, as the case may be. If the Agent, any Lender or any Issuing Bank determines, in its sole 
discretion, that it has received a refund of any Taxes or Other Taxes as to which it has been 
indemnified by the Borrower or with respect to which the Borrower has paid additional amounts 
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pursuant to this Section, it shall pay to the Borrower an amount equal to such refund (but only to 
the extent of indemnity payments made, or additional amounts paid, by the Borrower under this 
Section with respect to the Taxes or Other Taxes giving rise to such refund), net of all reasonable 
out-of-pocket expenses incurred by the Agent, such Lender or such Issuing Bank, as the case 
may be, and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund), provided that the Borrower, upon the request of the 
Agent, such Lender or such Issuing Bank, agrees to repay the amount paid over to the Borrower 
(plus any penalties, interest or other charges imposed by the relevant Governmental Authority) to 
the Agent, such Lender or such Issuing Bank in the event the Agent, such Lender or such Issuing 
Bank is required to repay such refund to such Governmental Authority. This subsection shall not 
be construed to require the Agent, any Lender or any Issuing Bank to make available its tax 
returns (or any other information relating to its taxes that it deems confidential) to the Borrower 
or any other Person. 

(g) Pavments. Failure or delay on the part of the Agent, any Lender or any Issuing 
Bank to demand compensation pursuant to the foregoing provisions of this Section 2.14 shall not 
constitute a waiver of the Agent’s, such Lender’s or such Issuing Bank’s right to demand such 
compensation, provided that the Borrower shall not be required to compensate the Agent, a 
Lender or an Issuing Bank pursuant to the foregoing provisions of this Section 2.14 for any 
Indemnified Taxes or Other Taxes imposed or asserted by the relevant Governmental Authority 
more than three months prior to the date that the Agent, such Lender or such Issuing Bank, as the 
case may be, claims compensation with respect thereto (except that, if a Change in Law giving 
rise to such Indemnified Taxes or Other Taxes is retroactive, then the three-month period 
referred to above shall be extended to include the period of retroactive effect thereof). 

(h) Each of the Agent, any Issuing Bank or any Lender agrees to cooperate with any 
reasonable request made by the Borrower in respect of a claim of a refund in respect of 
Indemnified Taxes as to which it has been indemnified by the Borrower or with respect to which 
the Borrower has paid additional amounts pursuant to this Section 2.14 if (i) the Borrower has 
agreed in writing to pay all of the Agent’s or such Issuing Bank’s or such Lender’s reasonable 
out-of-pocket costs and expenses relating to such claim, (ii) the Agent or such Issuing Bank or 
such Lender determines, in its good faith judgment, that it would not be disadvantaged, unduly 
burdened or prejudiced as a result of such claim and (iii) the Borrower furnishes, upon request of 
the Agent, or such Issuing Bank or such Lender, an opinion of tax counsel (such opinion, which 
can be reasoned, and such counsel to be reasonably acceptable to such Lender, or such Issuing 
Bank or the Agent) that the Borrower is likely to receive a refund or credit. 

Section 2.15 Sharing of Pavments. Etc. If any Lender shall obtain any payment 
(whether voluntary, involuntary, through the exercise of any right of set-off, or otherwise) on 
account of the Advances or L/C Advances owing to it (other than pursuant to Section 2.05(b), 
2.1 1, 2.12, 2.14, 2.20 or 8.04(e) or any payment obtained by a Lender as consideration for the 
assignment of or sale of a participation in any of its Advances or participations in Letters of 
Credit to any assignee or participant, other than to the Borrower or any Subsidiary thereof if 
permitted hereby (as to which the provisions of this Section 2.15 shall apply) in excess of its 
Ratable Share of payments on account of the Advances obtained by all the Lenders, such Lender 
shall forthwith purchase from the other Lenders (for cash at face value) such participations in the 
Advances owing to them as shall be necessary to cause such purchasing Lender to share the 
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excess payment ratably with each of them, provided, however, that if all or any portion of such 
excess payment is thereafter recovered from such purchasing Lender, such purchase from each 
Lender shall be rescinded and such Lender shall repay to the purchasing Lender the purchase 
price to the extent of such recovery together with an amount equal to such Lender’s Ratable 
Share (according to the proportion of (i) the amount of such Lender’s required repayment to (ii) 
the total amount so recovered from the purchasing Lender) of any interest or other amount paid 
or payable by the purchasing Lender in respect of the total amount so recovered. The Borrower 
agrees that any Lender so purchasing a participation from another Lender pursuant to this 
Section 2.15 may, to the fullest extent permitted by Law, exercise all its rights of payment 
(including the right of set-off) with respect to such participation as fully as if such Lender were 
the direct creditor of the Borrower in the amount of such participation. 

Section 2.16 Evidence of Debt. 

(a) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each 
Advance owing to such Lender from time to time, including the amounts of principal and interest 
payable and paid to such Lender from time to time hereunder in respect of Advances. The 
Borrower agrees that upon notice by any Lender (including the Swingline Lender) to the 
Borrower (with a copy of such notice to the Agent) to the effect that a Note is required or 
appropriate in order for such Lender to evidence (whether for purposes of pledge, enforcement or 
otherwise) the Advances owing to, or to be made by, such Lender, the Borrower shall promptly 
execute and deliver to such Lender a Note payable to the order of such Lender in a principal 
amount up to the Revolving Credit Commitment of such Lender. 

(b) The Register maintained by the Agent pursuant to Section 8.07(c) shall include a 
control account, and a subsidiary account for each Lender, in which accounts (taken together) 
shall be recorded (i) the date and amount of each Borrowing made hereunder, the Type of 
Advances comprising such Borrowing and, if appropriate, the Interest Period applicable thereto, 
(ii) the terms of each Assumption Agreement and each Assignment and Assumption delivered to 
and accepted by it, (iii) the amount of any principal or interest due and payable or to become due 
and payable from the Borrower to each Lender hereunder and (iv) the amount of any sum 
received by the Agent from the Borrower hereunder and each Lender’s share thereof. 

(c) Entries made in good faith by the Agent in the Register pursuant to subsection (b) 
above, and by each Lender in its account or accounts pursuant to subsection (a) above, shall be 
prima facie evidence of the amount of principal and interest due and payable or to become due 
and payable from the Borrower to, in the case of the Register, each Lender and, in the case of 
such account or accounts, such Lender, under this Agreement, absent manifest error; provided, 
however, that the failure of the Agent or such Lender to make an entry, or any finding that an 
entry is incorrect, in the Register or such account or accounts shall not limit or otherwise affect 
the obligations of the Borrower under this Agreement. 

Section 2.17 Use of Proceeds. The proceeds of the Advances shall be available (and 
the Borrower agrees that it shall use such proceeds) solely to refinance Indebtedness of the 
Borrower from time to time and for other general corporate purposes of the Borrower, subject to 
such restrictions that are imposed in the 2007 Order and/or any Subsequent Order. 
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Section 2.18 Increase in the Amregate Revolving Credit Commitments. 

(a) The Borrower may, at any time prior to the Termination Date, by notice to the 
Agent, request that the aggregate amount of the Revolving Credit Commitments be increased by 
an amount of $10,000,000 or an integral multiple thereof (each a “Commitment Increase”) to be 
effective as of a date that is at least 90 days prior to the Termination Date (the “Increase Date”) 
as specified in the related notice to the Agent; provided, however that (i) in no event shall the 
aggregate amount of the Revolving Credit Commitments at any time exceed $700,000,000 or the 
aggregate amount of Commitment Increases exceed $200,000,000 and (ii) on the date of any 
request by the Borrower for a Commitment Increase and on the related Increase Date, the 
applicable conditions set forth in this Section 2.18 shall be satisfied. 

(b) The Agent shall promptly notify the Lenders of a request by the Borrower for a 
Commitment Increase, which notice shall include (i) the proposed amount of such requested 
Commitment Increase, (ii) the proposed Increase Date and (iii) the date by which Lenders 
wishing to participate in the Commitment Increase must commit to an increase in the amount of 
their respective Revolving Credit Commitments (the “ C o ~ t m e n t  Date”). Each Lender that is 
willing to participate in such requested Commitment Increase (each an “Increasinp Lender”) 
shall, in its sole discretion, give written notice to the Agent on or prior to the Commitment Date 
of the amount by which it is willing to increase its Revolving Credit Commitment. If the 
Lenders notify the Agent that they are willing to increase the amount of their respective 
Revolving Credit Commitments by an aggregate amount that exceeds the amount of the 
requested Commitment Increase, the requested Commitment Increase shall be allocated among 
the Lenders willing to participate therein in such amounts as are agreed between the Borrower 
and the Agent. Each Increasing Lender shall be subject to such applicable consents, if any, as 
may be required under Section 8.07(b)(iii). 

(c) Promptly following each Commitment Date, the Agent shall notify the Borrower 
as to the amount, if any, by which the Lenders are willing to participate in the requested 
Commitment Increase. If the aggregate amount by which the Lenders are willing to participate 
in any requested Commitment Increase on any such Commitment Date is less than the requested 
Commitment Increase, then the Borrower may extend offers to one or more Eligible Assignees to 
participate in any portion of the requested Commitment Increase that has not been committed to 
by the Lenders as of the applicable C o d t m e n t  Date; provided, however, that the Revolving 
Credit Commitment of each such Eligible Assignee shall be in an amount of not less than 
$10,000,000. 

(d) On each Increase Date, each Eligible Assignee that accepts an offer to participate 
in a requested Commitment Increase in accordance with Section 2.18(b) (each such Eligible 
Assignee, an “Assuming Lender”) shall become a Lender party to this Agreement as of such 
Increase Date and the Revolving Credit Commitment of each Increasing Lender for such 
requested Commitment Increase shall be so increased by the amount by which the Increasing 
Lender agreed to increase its Revolving Credit Commitment (or by the amount allocated to such 
Lender pursuant to the last sentence of Section 2.18(b)) as of such Increase Date; provided, 
however, that the Agent shall have received on or before such Increase Date the following, each 
dated such date: 
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(i) (A) certified copies of resolutions of the Board of Directors of the 
Borrower approving the Commitment Increase and the corresponding modifications to 
this Agreement, (B) an opinion of counsel for the Borrower (which may be in-house 
counsel), in form and substance reasonably acceptable to the Required Lenders and (C) a 
certificate from a duly authorized officer of the Borrower, stating that the conditions set 
forth in Section 3.02(a) and (b) are satisfied; 

(ii) an assumption agreement from each Assuming Lender, if any, in form and 
substance satisfactory to the Borrower and the Agent (each an “Assumption 
Aaeement”), duly executed by such Assuming Lender, the Agent, the Borrower and 
each other Person required to consent thereto, as applicable under Section 8,07(b)(iii); 
and 

(iii) confmation from each Increasing Lender of the increase in the amount of 
its Revolving Credit Commitment in a writing satisfactory to the Borrower and the 
Agent. 

On each Increase Date, upon fulfillment of the conditions set forth in the immediately preceding 
sentence of this Section 2.18(d), the Agent shall notify the Lenders (including, without 
limitation, each Assuming Lender) and the Borrower, on or before 1:00 p.m., by telecopier, of 
the occurrence of the Commitment Increase to be effected on such Increase Date and shall record 
in the Register the relevant information with respect to each Increasing Lender and each 
Assuming Lender on such date. Each Increasing Lender and each Assuming Lender shall, before 
2:OO p.m. on the Increase Date, make available for the account of its Applicable Lending Office 
to the Agent at the Agent’s Account, in same day funds, in the case of such Assuming Lender, an 
amount equal to such Assuming Lender’s Ratable Share of the Borrowings then outstanding 
(calculated based on its Revolving Credit Commitment as a percentage of the aggregate 
Revolving Credit Commitments outstanding after giving effect to the relevant Commitment 
Increase) and, in the case of such Increasing Lender, an amount equal to the excess of (i) such 
Increasing Lender’s Ratable Share of the Borrowings then outstanding (calculated based on its 
Revolving Credit Commitment as a percentage of the aggregate Revolving Credit Commitments 
outstanding after giving effect to the relevant Commitment Increase) over (ii) such Increasing 
Lender’s Ratable Share of the Borrowings then outstanding (calculated based on its Revolving 
Credit Commitment (without giving effect to the relevant Commitment Increase) as a percentage 
of the aggregate Revolving Credit Commitments (without giving effect to the relevant 
Commitment Increase). After the Agent’s receipt of such funds from each such Increasing 
Lender and each such Assuming Lender, the Agent will promptly thereafter cause to be 
distributed like funds to the other Lenders for the account of their respective Applicable Lending 
Offices in an amount to each other Lender such that the aggregate amount of the outstanding 
Advances owing to each Lender after giving effect to such distribution equals such Lender’s 
Ratable Share of the Borrowings then outstanding (calculated based on its Revolving Credit 
Commitment as a percentage of the aggregate Revolving Credit Commitments outstanding after 
giving effect to the relevant Commitment Increase). 

Section 2.19 Affected Lenders. Notwithstanding any provision of this Agreement to 
the contrary, if any Lender becomes an Affected Lender, then the following provisions shall 
apply for so long as such Lender is an Affected Lender: 
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(a) fees shall cease to accrue on the Unused Commitment of such Affected Lender 
pursuant to Section 2.04(a); 

(b) the Revolving Credit Commitment and Advances of such Affected Lender shall 
not be included in determining whether the Required Lenders have taken or may take any action 
hereunder (including any consent to any amendment or waiver pursuant to Section 8.01), other 
than any waiver, amendment or modification requiring the consent of all Lenders or of each 
Lender affected; 

(c) if (x) there shall be any Available Amount under any outstanding Letter of Credit 
or (y) any Swingline Exposure shall exist during any time a Lender is an Affected Lender, then: 

(i) so long as no Default or Event of Default has occurred and is continuing, 
all or any part of the Available Amount of all such Letters of Credit and Swingline 
Exposure shall be reallocated among the non-Affected Lenders in accordance with their 
respective Ratable Shares (disregarding any Affected Lender’s Revolving Credit 
Commitment) but only to the extent that with respect to each non-Affected Lender the 
s u m  of (A) the aggregate principal amount of all Revolving Advances made by such non- 
Affected Lender (in its capacity as a Lender) and outstanding at such time plus (B) such 
non-Affected Lender’s Ratable Share (after giving effect to the reallocation contemplated 
in this Section 2.19(c)(i)) of the outstanding L/C Obligations plus (C) such non-Affected 
Lender’s Ratable Share (after giving effect to the reallocation contemplated in this 
Section 2.19(c)(i)) of the outstanding Swingline Exposure, does not exceed such non- 
Affected Lender’s Revolving Credit Commitment; 

(ii) if the reallocation described in clause (i) above cannot, or can only 
partially, be effected, the Borrower shall within one (1) Business Day following notice by 
the Agent (x) first, prepay such unallocable Swingline Exposure and (y) second, Cash 
Collateralize for the benefit of the applicable Issuing Bank only the Borrower’s 
obligations corresponding to such Affected Lender’s Ratable Share of the Available 
Amount of Outstanding Letters of Credit (after giving effect to any partial reallocation 
pursuant to clause (i) above) (the “Affected Lender Share”) in accordance with the 
procedures set forth in Section 2.03(h) for so long as such there shall be any Available 
Amount of outstanding Letters of Credit; 

(iii) if the Ratable Share of the Available Amount of outstanding Letters of 
Credit and the Swingline Exposure of the non-Affected Lenders is reallocated pursuant to 
this Section 2.19(c), then the fees payable to the Lenders pursuant to Section 2.04(a) and 
Section 2 . w )  shall be adjusted in accordance with such non-Affected Lenders’ Ratable 
Shares; 

(iv) if any Affected Lender Share is not reallocated pursuant to clause (i) 
above and if the Borrower fails to Cash Collateralize any portion of such Affected Lender 
Share pursuant to clause (ii) above, then, without prejudice to any rights or remedies of 
any Issuing Bank or any Lender hereunder, the fee payable under Section 2.04(b) with 
respect to such Affected Lender Share shall be payable to the Issuing Bank until such 
Affected Lender Share is reallocated; and 
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(v) if the Borrower Cash Collateralizes any portion of any Affected Lender 
Share pursuant to clause (ii) above, the Borrower shall not be required to pay any fees to 
such Affected Lender pursuant to Section 2.041bMi3 or the applicable Issuing Bank 
pursuant to Section 2.04(bXii) (solely with respect to any fronting fee) with respect to 
such Affected Lender’s Affected Lender Share during the period such Affected Lender’s 
Affected Lender Share is Cash Collateralized; 

(d) to the extent the Agent receives any payments or other amounts for the account of 
an Affected Lender under this Agreement, such Affected Lender shall be deemed to have 
requested that the Agent use such payment or other amount to fulfill such Affected Lender’s 
previously unsatisfied obligations to fund a Revolving Advance under Section 2.03(c) or Section 
2.03A(c) or L/C Advance or any other unfunded payment obligation of such Affected Lender 
under this Agreement; and 

(e) for the avoidance of doubt, the Borrower, each Issuing Bank, the Swingline 
Lender, the Agent and each other Lender shall retain and reserve its other rights and remedies 
respecting each Affected Lender. 

In the event that the Agent, the Borrower, the Swingline Lender and the Issuing Banks 
each agrees that an Affected Lender has adequately remedied all matters that caused such Lender 
to be an Affected Lender, then the Ratable Shares of the Lenders shall be readjusted to reflect the 
inclusion of such Lender’s Revolving Credit Commitment and on such date such Lender shall 
purchase at par such of the Revolving Advances of the other Lenders as the Agent shall 
determine may be necessary in order for such Lender to hold such Revolving Advances in 
accordance with its Ratable Share. In addition, at such time as the Affected Lender is replaced 
by another Lender pursuant to Section 2.20, the Ratable Shares of the Lenders will be readjusted 
to reflect the inclusion of the replacing Lender’s Commitment in accordance with Section 2.20. 
In either such case, this Section 2.19 will no longer apply. 

Section 2.20 Replacement of Lenders. If any Lender requests compensation under 
Section 2.11, or if the Borrower is required to pay any additional amount to any Lender or any 
Governmental Authority for the account of any Lender pursuant to Section 2.14, or if any Lender 
is an Affected Lender, then the Borrower may, at its sole expense and effort, upon notice to such 
Lender and the Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in, and consents required by, Section 
8.07), all of its interests, rights and obligations under this Agreement and the related Loan 
Documents to one or more assignees that shall assume such obligations (which any such assignee 
may be another Lender, if a Lender accepts such assignment), provided that: 

(a) the Borrower shall have paid to the Agent the assignment fee specified in Section 
8.07(b); 

(b) such Lender shall have received payment of an amount equal to the outstanding 
principal of its Revolving Advances and LIC Advances, accrued interest thereon, accrued fees 
and all other amounts payable to it hereunder and under the other Loan Documents (including 
any amounts under Section 8.04(e)) from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts); 
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(c) in the case of any such assignment resulting ftom a claim for compensation under 
Section 2.11 or payments required to be made pursuant to Section 2.14, such assignment will 
result in a reduction in such compensation or payments thereafter; and 

(d) such assignment does not conflict with applicable Laws. 

A Lender shall not be required to make any such assignment or delegation if, prior 
thereto, as a result of a waiver by such Lender or otherwise, the circumstances entitling the 
Borrower to require such assignment and delegation cease to apply. 

ARTICLE I11 

CONDITIONS PRECEDENT 

Section 3.01 Conditions Precedent to Effectiveness . This Agreement shall become 
effective on and as of the first date (the “Effective Date”) on which the following conditions 
precedent have been satisfied: 

(a) The Lenders shall have been given such access to the management, records, books 
of account, contracts and properties of the Borrower and its Subsidiaries as they shall have 
requested. 

(b) The Borrower shall have paid all accrued fees and agreed expenses of the Agent, 
the Arrangers and the Lenders and the reasonable accrued fees and expenses of counsel to the 
Agent that have been invoiced at least one Business Day prior to the Effective Date. 

(c) On the Effective Date, the following statements shall be true and the Agent shall 
have received a certificate signed by a duly authorized officer of the Borrower, dated the 
Effective Date, stating that: 

(i) The representations and warranties contained in Section 4.01 are true and 
correct on and as of the Effective Date, and 

(ii) No event has occurred and is continuing that constitutes a Default. 

(d) The Agent shall have received on or before the Effective Date the following, each 
dated such day, in form and substance satisfactory to the Agent and the Lenders: 

(i) Receipt by the Agent of executed counterparts of this Agreement properly 
executed by a duly authorized officer of the Borrower and by each Lender. 

(ii) The Notes, payable to the order of the Lenders to the extent requested by 
any Lender pursuant to Section 2.16. 
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complete as of a recent date by the appropriate governmental authority of the state or 
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other jurisdiction of its incorporation and certified by a secretary, assistant secretary or 
associate secretary of the Borrower to be true and correct as of the Effective Date. 

(iv) The bylaws of the Borrower certified by a secretary, assistant secretary or 
associate secretary of the Borrower to be true and correct. as of the Effective Date. 

(v) Certified copies of the resolutions of the Board of Directors of the 
Borrower approving this Agreement and the Notes, and of all documents evidencing 
other necessary corporate action and governmental approvals, if any, with respect to this 
Agreement and the Notes. 

(vi) A certificate of the secretary, assistant secretary or associate secretary of 
the Borrower certifying the names and true signatures of the officers of the Borrower 
authorized to sign this Agreement and the Notes and the other documents to be delivered 
hereunder. 

(vii) A certificate as of a recent date from the Borrower’s state of incorporation 
evidencing that the Borrower is in good standing in its state of organization or formation. 

(viii) A favorable opinion of counsel for the Borrower, in form and substance 
reasonably acceptable to the Lenders. 

(ix) A favorable opinion of Sidley Austin LLP, counsel for the Agent, in form 
and substance reasonably acceptable to the Lenders. 

(e) Concurrently with or before the Effective Date, (i) all principal, interest and other 
amounts outstanding under the Borrower’s existing Three-Year Credit Agreement dated as of 
February 12,2010 (the “Existinsr Senior Credit Ameement”) shall be repaid and satisfied in full, 
(ii) all commitments to extend credit under the Existing Senior Credit Agreement shall be 
terminated and (iii) any letters of credit outstanding under the Existing Senior Credit Agreement 
shall have been terminated, canceled, transferred or replaced; and the Agent shall have received 
evidence of the foregoing satisfactory to it, including an escrow agreement or payoff letter 
executed by the lenders or the agent under the Existing Senior Credit Agreement if applicable. 

( f )  The Agent shall have received evidence satisfactory to it of the refinancing of that 
certain $200,000,000 Three-Year Credit Agreement dated as of February 12,2010 by and among 
Pinnacle West Capital Corporation, as borrower, the lenders from time to time, parties thereto 
and Bank of America, N.A., as administrative agent, on terms and conditions reasonably 
acceptable to the Agent. 

Section 3.02 Conditions Precedent to Each Credit Extension and Commitment Increase. 
The obligation of each Lender to make an Advance (other than an L/C Advance or an Advance 
made pursuant to Section 2.03(c) or Section 2.03A(c)) on the occasion of each Borrowing, the 
obligation of each Issuing Bank to issue a Letter of Credit, and each Commitment Increase shall 
be subject to the conditions precedent that the Effective Date shall have occurred and on the date 
of such Borrowing or such issuance (as the case may be), or the applicable Increase Date, the 
following statements shall be true (and each of the giving of the applicable Notice of Borrowing 
or request for issuance and the acceptance by the Borrower of the proceeds of such Borrowing 
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shall constitute a representation and warranty by the Borrower that on the date of such 
Borrowing or date of such issuance such statements are true):the representations and warranties 
contained in Section 4.01 (other than Section 4.01(k), and in the case of a Borrowing or issuance 
of a Letter of Credit, Section 4.0l(e)(ii) and 4.0l(f)(ii)) are correct on and as of such date, before 
and after giving effect to such Borrowing or issuance of a Letter of Credit, or such Commitment 
Increase and to the application of the proceeds therefrom, as though made on and as of such date; 

(b) no event has occurred and is continuing, or would result fiom such Borrowing or 
issuance of a Letter of Credit, or such Commitment Increase or from the application of the 
proceeds therefiom, that constitutes a Default; 

(c) all required regulatory authorizations including the 2007 Order and/or any 
Subsequent Order in respect of such Credit Extension have been obtained and are in fi l l  force 
and effect and, before and after giving effect to such Borrowing or such issuance of a Letter of 
Credit and to the application of the proceeds therefrom, the Borrower is in compliance with the 
provisions of the applicable order; and 

(d) before and afier giving effect to such Credit Extension and to the application of 
the proceeds therefrom, as though made on and as of such date, the Indebtedness of the Borrower 
does not exceed that permitted by (i) applicable resolutions of the Board of Directors of the 
Borrower, (ii) applicable Arizona Law, or (iii) the 2007 Order or any Subsequent Order, 
whichever is in force and effect at such time. 

Each request for Credit Extension (which shall not include a Conversion or a continuation of 
Eurodollar Rate Advances) submitted by the Borrower shall be deemed to be a representation 
and warranty that the conditions specified in Sections 3.02(a) through @ have been satisfied on 
and as of the date of the applicable Credit Extension. 

Section 3.03 Determinations Under Section 3.01. For purposes of determining 
compliance with the conditions specified in Section 3.01 and the satisfaction of each Lender with 
respect to letters delivered to it from the Borrower as set forth in Sections 4.01(a), 4.01(e) and 
4.01(f), each Lender that has signed this Agreement shall be deemed to have consented to, 
approved or accepted or to be satisfied with each document or other matter required thereunder 
to be consented to or approved by or acceptable or satisfactory to the Lenders unless an officer of 
the Agent responsible for the transactions contemplated by this Agreement shall have received 
notice from such Lender prior to the date that the Borrower designates as the proposed Effective 
Date, specifying its objection thereto. The Agent shall promptly notify the Lenders and the 
Borrower of the occurrence of the Effective Date. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 4.01 Representations and Warranties of the Borrower. The Borrower 
represents and warrants as follows: 
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(a) Each of the Borrower and each Material Subsidiary: (i) is a corporation or other 
entity duly organized and validly existing under the Laws of the jurisdiction of its incorporation 
or organization; (ii) has all requisite corporate or if the Material Subsidiary is not a corporation, 
other comparable power necessary to own its assets and carry on its business as presently 
conducted; (iii) has all governmental licenses, authorizations, consents and approvals necessary 
to own its assets and carry on its business as presently conducted, if the failure to have any such 
license, authorization, consent or approval is reasonably likely to have a Material Adverse Effect 
and except as disclosed to the Agent in the SEC Reports or by means of a letter from the 
Borrower to the Lenders (such letter, if any, to be delivered to the Agent for prompt distribution 
to the Lenders) delivered prior to the execution and delivery of this Agreement (which, in each 
case, shall be satisfactory to each Lender in its sole discretion) and except that (A) the Borrower 
from time to time may make minor extensions of its lines, plants, services or systems prior to the 
time a related franchise, certificate of convenience and necessity, license or permit is procured, 
(B) from time to time communities served by the Borrower may become incorporated and 
considerable time may elapse before such a franchise is procured, (C) certain such franchises 
may have expired prior to the renegotiation thereof, (D) certain minor defects and exceptions 
may exist which, individually and in the aggregate, are not material and (E) certain franchises, 
certificates, licenses and permits may not be specific as to their geographical scope); and (iv) is 
qualified to do business in all jurisdictions in which the nature of the business conducted by it 
makes such qualification necessary and where failure so to qualify is reasonably likely to have a 
Material Adverse Effect. 

(b) The execution, delivery and performance by the Borrower of this Agreement and 
the other Loan Documents, and the consummation of the transactions contemplated hereby and 
thereby, are within the Borrower’s corporate powers, have been duly authorized by all necessary 
corporate action, and do not or did not (i) contravene the Borrower’s articles of incorporation or 
by-laws, (ii) contravene any Law (including without limitation the 2007 Order and/or any 
Subsequent Order), decree, writ, injunction or determination of any Governmental Authority, in 
each case applicable to or binding upon the Borrower or any of its properties, (iii) contravene 
any contractual restriction binding on or affecting the Borrower or (iv) cause the creation or 
imposition of any Lien upon the assets of the Borrower or any Material Subsidiary, except for 
Liens created under this Agreement and except where such contravention or creation or 
imposition of such Lien is not reasonably likely to have a Material Adverse Effect. 

(c) No authorization or approval or other action by, and no notice to or filing with, 
any Governmental Authority is required for the due execution, delivery and performance by the 
Borrower of this Agreement or the Notes to be delivered by it, except for the 2007 Order or any 
Subsequent Order, which has been duly obtained and is in full force and effect, and any notices 
or compliance filings required therein. 

(d) This Agreement has been, and each of the other Loan Documents upon execution 
and delivery will have been, duly executed and delivered by the Borrower. This Agreement is, 
and each of the other Loan Documents upon execution and delivery will be, the legal, valid and 
binding obligation of the Borrower enforceable against the Borrower in accordance with their 
respective terms, subject, however, to the application by a court of general principles of equity 
and to the effect of any applicable bankruptcy, insolvency, reorganization, moratorium or similar 
Laws affecting creditors’ rights generally. 
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(e) (i) The Consolidated balance sheet of the Borrower as of December 3 1,2010, and 
the related Consolidated statements of income and cash flows of the Borrower for the fiscal year 
then ended, accompanied by an opinion thereon of Deloitte & Touche LLP, independent 
registered public accountants, and the Consolidated balance sheet of the Borrower as of 
September 30, 201 1, and the related Consolidated statements of income and cash flows of the 
Borrower for the nine months then ended, duly certified by the chief financial officer of the 
Borrower, copies of which have been furnished to the Agent, fairly present in all material 
respects, subject, in the case of said balance sheet as of September 30,20 1 1, and said statements 
of income and cash flows for the nine months then ended, to year-end audit adjustments, the 
Consolidated financial condition of the Borrower as at such dates and the Consolidated results of 
the operations of the Borrower for the periods ended on such dates, all in accordance with GAAP 
(except as disclosed therein). (ii) Except as disclosed to the Agent in the SEC Reports or by 
means of a letter from the Borrower to the Lenders (such letter, if any, to be delivered to the 
Agent for prompt distribution to the Lenders) delivered prior to the execution and delivery of this 
Agreement (which, in each case, shall be satisfactory to each Lender in its sole discretion), since 
December 3 1,20 10, there has been no Material Adverse Effect. 

(f) There is no pending or, to the knowledge of an Authorized Officer of the 
Borrower, threatened action, suit, investigation, litigation or proceeding, including, without 
limitation, any Environmental Action, affecting the Borrower or any of its Subsidiaries before 
any court, governmental agency or arbitrator that (i) purports to affect the legality, validity or 
enforceability of this Agreement or any other Loan Document or the consummation of the 
transactions contemplated hereby or (ii) would be reasonably likely to have a Material Adverse 
Effect (except as disclosed to the Agent in the SEC Reports or by means of a letter from the 
Borrower to the Lenders (such letter, if any, to be delivered to the Agent for prompt distribution 
to the Lenders) delivered prior to the execution and delivery of this Agreement (which, in each 
case, shall be satisfactory to each Lender in its sole discretion)) and there has been no adverse 
change in the status, or financial effect on the Borrower or any of its Subsidiaries, of such 
disclosed litigation that would be reasonably likely to have a Material Adverse Effect. 

(g) No proceeds of any Advance will be used to acquire any equity security not 
issued by the Borrower of a class that is registered pursuant to Section 12 of the Securities 
Exchange Act of 1934. 

(h) The Borrower is not engaged in the business of extending credit for the purpose of 
purchasing or carrying margin stock (within the meaning of Regulation U issued by the Board of 
Governors of the Federal Reserve System), and no proceeds of any Advance will be used to 
purchase or carry any margin stock or to extend credit to others for the purpose of purchasing or 
canying any margin stock, in any case in violation of Regulation U. After application of the 
proceeds of any Advance, not more than 25% of the value of the assets subject to any restriction 
under this Agreement on the right to sell, pledge, transfer, or otherwise dispose of such assets is 
represented by margin stock. 

(i) The Borrower and its Subsidiaries have filed all United States of America Federal 
income tax returns and all other material tax returns which are required to be filed by them and 
have paid all taxes due pursuant to such returns or pursuant to any assessment received by the 
Borrower or any of its Subsidiaries, except to the extent that (i) such taxes are being contested in 
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good faith and by appropriate proceedings and that appropriate reserves for the payment thereof 
have been maintained by the Borrower and its Subsidiaries in accordance with GAAP or (ii) the 
failure to make such filings or such payments is not reasonably likely to have a Material Adverse 
Effect. The charges, accruals and reserves on the books of the Borrower and its Material 
Subsidiaries as set forth in the most recent financial statements of the Borrower delivered to the 
Agent pursuant to Section 4.01(e) or Section 5.01(h)(i) or (ii) hereof in respect of taxes and other 
governmental charges are, in the opinion of the Borrower, adequate. 

(i) Set forth on Schedule 4.01(i) hereto (as such schedule may be modified from time 
to time by the Borrower by written notice to the Agent) is a complete and accurate list of all the 
Subsidiaries of the Borrower and, as of the Effective Date, no such Subsidiary of the Borrower is 
a Material Subsidiary. 

(k) Set forth on Schedule 4.01&). hereto is a complete and accurate list identifying 
any Indebtedness of the Borrower outstanding in a principal amount equal to or exceeding 
$5,000,000 and which is not described in the financial statements referred to in Section 4.01(e). 

(1) The Borrower is not an “investment company”, or a company “controlled” by an 
“investment company”, within the meaning of the Investment Company Act of 1940, as 
amended. 

(m) No report, certificate or other written information furnished by the Borrower or 
any of its Subsidiaries to any Agent or any Lender in connection with the transactions 
contemplated hereby and the negotiation of this Agreement or delivered hereunder or any other 
Loan Document (as modified or supplemented by other information so furnished) at the time so 
furnished, when taken together as a whole with all such written information so furnished, 
contains an untrue statement of a material fact or omits to state a material fact necessary in order 
to make the statements therein, in the light of the circumstances under which they were made, 
not misleading, except as would not reasonably be expected to result in a Material Adverse 
Effect; provided that with respect to any projected financial information, forecasts, estimates or 
forward-looking information, the Borrower represents only that such information and materials 
have been prepared in good faith on the basis of assumptions believed to be reasonable at the 
time of preparation of such forecasts, and no representation or warranty is made as to the actual 
attainability of any such projections, forecasts, estimates or forward-looking information. 

ARTICLE V 

COVENANTS OF THE BORROWER 

Section 5.01 Affirmative Covenants. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower shall: 

(a) Compliance with Laws, Etc. (i) Comply, and cause each of its Material 
Subsidiaries to comply, in all material respects, with all applicable Laws of Governmental 
Authorities, such compliance to include, without limitation, compliance with ERISA and 
Environmental Laws, unless the failure to so comply is not reasonably likely to have a Material 
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Adverse Effect and (ii) comply at all times with the 2007 Order, any Subsequent Order, Arizona 
Revised Statutes, Section 40-302 and all similar or comparable Laws, orders, decrees, writs, 
injunctions or determinations of any Governmental Authority relating to the incurrence or 
maintenance of Indebtedness by the Borrower, unless the failure to so comply is not reasonably 
likely to have a Material Adverse Effect. 

(b) Pavment of Taxes. Etc. Pay and discharge, and cause each of its Subsidiaries to 
pay and discharge, before the same shall become delinquent, all taxes, assessments and 
governmental charges or levies imposed upon it or upon its property; provided, however, that 
neither the Borrower nor any of its Subsidiaries shall be required to pay or discharge any such 
tax, assessment, charge or levy (i) that is being contested in good faith and by proper proceedings 
and as to which appropriate reserves are being maintained in accordance with GAAP or (ii) if the 
failure to pay such tax, assessment, charge or levy is not reasonably likely to have a Material 
Adverse Effect. 

(c) Maintenance of Insurance. Maintain, and cause each of its Material Subsidiaries 
to maintain, insurance with responsible and reputable insurance companies or associations in 
such amounts and covering such risks as is usually carried by companies engaged in similar 
businesses and owning similar properties in the same general areas in which the Borrower or 
such Subsidiary operates; provided, however, that the Borrower and its Subsidiaries may self- 
insure to the same extent as other companies engaged in similar businesses and owning similar 
properties in the same general areas in which the Borrower or such Subsidiary operates and to 
the extent consistent with prudent business practice. 

(d) Preservation of Corporate Existence. Etc. Preserve and maintain, and cause each 
of its Material Subsidiaries to preserve and maintain, its corporate existence, rights (charter and 
statutory) and franchises (other than “franchises” as described in Arizona Revised Statutes, 
Section 40-283 or any successor provision) reasonably necessary in the normal conduct of its 
business, if the failure to maintain such rights or privileges is reasonably likely to have a 
Material Adverse Effect, and use its commercially reasonable efforts to preserve and maintain 
such franchises reasonably necessary in the normal conduct of its business, except that (i) the 
Borrower fiom time to time may make minor extensions of its lines, plants, services or systems 
prior to the time a related ftanchise, certificate of convenience and necessity, license or permit is 
procured, (ii) ftom time to time communities served by the Borrower may become incorporated 
and considerable time may elapse before such a fianchise is procured, (iii) certain such 
franchises may have expired prior to the renegotiation thereof, (iv) certain minor defects and 
exceptions may exist which, individually and in the aggregate, are not material and (v) certain 
hnchises, certificates, licenses and permits may not be specific as to their geographical scope; 
provided, however, that the Borrower and its Subsidiaries may consummate any merger or 
consolidation permitted under Section 5.02(b). 

(e) Visitation Ri&ts. At any reasonable time and from time to time, pennit and 
cause each of its Subsidiaries to permit the Agent or any of the Lenders or any agents or 
representatives thereof, to examine and make copies of and abstracts from the records and books 
of account of, and visit the properties of, the Borrower and any of its Subsidiaries, and to discuss 
the affairs, hances and accounts of the Borrower and any of its Subsidiaries with any of their 
officers or directors; provided, however, that the Borrower and its Subsidiaries reserve the right 
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to restrict access to any of its properties in accordance with reasonably adopted procedures 
relating to safety and security; and provided further that the costs and expenses incurred by such 
Lender or agents or representatives in connection with any such examinations, copies, abstracts, 
visits or discussions shall be, upon the occurrence and during the continuation of a Dehult, for 
the account of the Borrower and, in all other circumstances, for the account of such Lender. 

(0 Keeping. of Books. Keep, and cause each of its Material Subsidiaries to keep, 
proper books of record and account, in which full and correct entries shall be made of all 
financial transactions and the assets and business of the Borrower and each such Subsidiary in a 
manner that permits the preparation of financial statements in accordance with GAAP. 

(8) Maintenance of ProDerties. Etc. Keep, and cause each Material Subsidiary to 
keep, all property usefbl and necessary in its business in good working order and condition 
(ordinary wear and tear excepted), if the failure to do so is reasonably likely to have a Material 
Adverse Effect, it being understood that this covenant relates only to the working order and 
condition of such properties and shall not be construed as a covenant not to dispose of properties. 

(h) Reporting - Reauirements. Furnish to the Agent: 

(i) as soon as available and in any event within 50 days after the end of each 
of the first three fiscal quarters of each fiscal year of the Borrower, (A) for each such 
fiscal quarter of the Borrower, Consolidated statements of income and cash flows of the 
Borrower for such fiscal quarter setting forth in each case in comparative form the 
corresponding figures for the corresponding fiscal quarter in the preceding fiscal year and 
(B) for the period commencing at the end of the previous fiscal year and ending with the 
end of each fiscal quarter, Consolidated statements of income and cash flows of the 
Borrower for such period setting forth in each case in comparative form the 
corresponding figures for the corresponding period in the preceding fiscal year; provided 
that so long as the Borrower remains subject to the reporting requirements of the 
Securities Exchange Act of 1934, as amended, the Borrower may provide, in satisfaction 
of the requirements of this first sentence of this Section 5.01(h)(i), its report on Form 10- 
Q for such fiscal quarter. Each set of kancial statements provided under this Section 
5.01(h)(i) shall be accompanied by a certificate of an Authorized Officer, which 
certificate shall state that said Consolidated financial statements fairly present in all 
material respects the Consolidated financial condition and results of operations of the 
Borrower in accordance with GAAP (except as disclosed therein) as at the end of, and 
for, such period (subject to normal year-end audit adjustments) and shall set forth 
reasonably detailed calculations demonstrating compliance with Section 5.03; 

(ii) as soon as available and in any event within 90 days after the end of each 
fiscal year of the Borrower, audited Consolidated statements of income and cash flows of 
the Borrower for such year and the related Consolidated balance sheet of the Borrower as 
at the end of such year, setting forth in each case in comparative form the corresponding 
figures for the preceding fiscal year; provided that, so long as the Borrower remains 
subject to the reporting requirements of the Securities Exchange Act of 1934, as 
amended, the Borrower may provide, in satisfaction of the requirements of this first 
sentence of this Section 5.Ol(h)(ii), its report on Form 10-K for such fiscal year. Each set 
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of financial statements provided pursuant to this Section 5.0 1 (h)(ii) shall be accompanied 
by (A) an opinion thereon of independent certified public accountants of recognized 
national standing, which opinion shdl state that said Consolidated financial statements 
fairly present in all material respects the Consolidated financial condition and results of 
operations of the Borrower as at the end of, and for, such fiscal year, in accordance with 
GAAP (except as disclosed therein) and (B) a certificate of an Authorized Officer, which 
certificate shall set forth reasonably detailed calculations demonstrating compliance with 
Section 5.03; 

(iii) as soon as possible and in any event within five days after any Authorized 
Officer of the Borrower knows of the occurrence of each Default continuing on the date 
of such statement, a statement of an Authorized Officer of the Borrower setting forth 
details of such Default and the action that the Borrower has taken and proposes to take 
with respect thereto; 

(iv) promptly after the sending or filing thereof, copies of all reports and 
registration statements (other than exhibits thereto and registration statements on Form S- 
8 or its equivalent) that the Borrower or any Subsidiary files with the Securities and 
Exchange Commission; 

(v) promptly after an Authorized Officer becomes aware of the 
commencement thereof, notice of all actions and proceedings before any court, 
governmental agency or arbitrator affecting the Borrower or any of its Subsidiaries of the 
type described in Section 4.0 1 (f), except with respect to any matter referred to in Section 
4.01(f)(ii), to the extent disclosed in a report on Form 8-K, Form 10-Q or Form 10-K of 
the Borrower; 

(vi) promptly after (A) any amendment or modification of the 2007 Order, 
(B) any amendment or modification of Arizona Revised Statutes, Section 40-302, or the 
promulgation, amendment or modification of any successor or similar statute, or (C) the 
promulgation, amendment or modification of any Subsequent Order by the Arizona 
Corporation Commission or any successor thereto, in any case if such amendment, 
modification or promulgation could affect the validity or enforceability of the 
indebtedness of the Borrower pursuant to this Agreement, a copy thereof; 

(vii) promptly after an Authorized Officer becomes aware of the occurrence 
thereof, notice of any change by Moody’s or S&P of their respective Public Debt Rating 
or of the cessation (or subsequent commencement) by Moody’s or S&P of publication of 
their respective Public Debt Rating; 

(viii) promptly after the occurrence of any ERISA Event, together with (x)a 
written statement of an Authorized Officer of the Borrower specifying the details of such 
ERISA Event and the action that the Borrower has taken and proposes to take with 
respect thereto, (y) a copy of any notice with respect to such ERISA Event that may be 
required to be filed with the PBGC and (z) a copy of any notice delivered by the PBGC to 
the Borrower or an ERISA Affiliate with respect to such ERISA Event; and 
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(ix) such other information respecting the Borrower or any of its Subsidiaries 
as any Lender through the Agent may from time to time reasonably request. 

Information required to be delivered pursuant to Sections 5.01(h)(i), (ii) and (iv) above 
shall be deemed to have been delivered on the date on which the Borrower provides notice to the 
Agent that such information has been posted on the Borrower’s parent’s website on the Internet 
at www.pinnaclewest.com, at sec.gov/edaux/searches.htm or at another website identified in 
such notice and accessible by the Lenders without charge; provided that (i) such notice may be 
included in a certificate delivered pursuant to Section 5.01(h)(i) or (ii) and (ii) the Borrower shall 
deliver paper copies of the information referred to in Section 5.01(h)(i), (ii), and (iv) to any 
Lender which requests such delivery. 

’ 

(i) Change in Nature of Business. Conduct the same general type of business 
conducted on the date hereof. 

Section 5.02 Negative Covenants. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower shall not: 

(a) Liens. Etc. Create or suffer to exist, or permit any of its Material Subsidiaries to 
create or suffer to exist, any Lien on or with respect to any of its properties, whether now owned 
or hereafter acquired, or assign, or permit any of its Material Subsidiaries to assign, any right to 
receive income, other than: 

(i) Permitted Liens; 

(ii) Liens upon or in, or conditional sales agreements or other title retention 
agreements with respect to, any real or personal property acquired or held by the 
Borrower or any Subsidiary in the ordinary course of business to secure the purchase 
price of such property, or the construction of or improvements to such property, or to 
secure Indebtedness incurred solely for the purpose of financing the acquisition, 
construction or improvement of such property to be subject to such Liens (including any 
Liens placed on such property within 180 days after the latest of the acquisition, 
completion of construction or improvement of such property), or Liens existing on such 
property at the time of its acquisition (other than any such Liens created in co’ntemplation 
of such acquisition that were not incurred to finance the acquisition of such property) or 
extensions, renewals, refundings or replacements of any of the foregoing for the same or 
a lesser amount, provided, however, that no such Lien shall extend to or cover any 
properties of any character other than the property being acquired, constructed or 
improved and proceeds, improvements and replacements thereof and no such extension, 
renewal, refunding or replacement shall extend to or cover any properties not theretofore 
subject to the Lien being extended, renewed, refunded or replaced; 

(iii) assignments of the right to receive income, and Liens on property, of a 
Person existing at the time such Person is merged into or consolidated with the Borrower 
or any Subsidiary of the Borrower or becomes a Subsidiary of the Borrower; 
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(iv) Liens with respect to the leases and related documents entered into by the 
Borrower in connection with PVNGS Unit 2 and Liens with respect to the leased interests 
and related rights if the Borrower reacquires ownership in any of those interests or 
acquires any of the equity or owner .participants’ interests in the trusts that hold title to 
such leased interests, whether or not it also directly assumes the Sale Leaseback 
Obligation Bonds, and Liens on the Borrower’s interests in the trusts that hold title to 
such leased interests and related rights in the event that the Borrower acquires any of the 
equity or owner participants’ interests in such trusts pursuant to a “special transfer” under 
the Borrower’s existing PVNGS Unit 2 sale and leaseback transactions and any Liens 
resulting or deemed to have resulted if the PVNGS Unit 2 leases are required to be 
accounted for as capital leases in accordance with GAAP; 

(v) other assignments of the right to receive income and Liens securing 
Indebtedness or claims in an aggregate principal amount not to exceed 20% of the 
Borrower’s total assets as stated on the most recent balance sheet of the Borrower 
provided pursuant to Section 4.01(e)(i) or 5.Ol(h)(ii) hereof at any time outstanding; and 

(vi) the replacement, extension or renewal of any Lien permitted by clause (iii) 
or (iv) above upon or in the same property theretofore subject thereto or the replacement, 
extension or renewal (without increase in the amount or change in any direct or 
contingent obligor) of the Indebtedness secured thereby. 

(b) Mergers. Etc. Merge or consolidate with or into any Person, or permit any of its 
Material Subsidiaries to do so, except that (i) any Material Subsidiary of the Borrower may 
merge or consolidate with or into any other Material Subsidiary of the Borrower, (ii) any 
Subsidiary of the Borrower may merge into the Borrower or any Material Subsidiary of the 
Borrower and (iii) the Borrower or any Material Subsidiary may merge with any other Person so 
long as the Borrower or such Material Subsidiary is the surviving corporation, provided, in each 
case, that no Default shall have occurred and be continuing at the time of such proposed 
transaction or would result therefiom. 

(c) Sales. Etc. of Assets. Sell, lease, transfer or otherwise dispose of, or permit any 
of its Material Subsidiaries to sell, lease, transfer or otherwise dispose of, any assets, or grant any 
option or other right to purchase, lease or otherwise acquire any assets to any Person other than 
the Borrower or any Subsidiary of the Borrower, except (i) dispositions in the ordinary course of 
business, including, without limitation, sales or other dispositions of electricity and related and 
ancillary services, other commodities, emissions credits and similar mechanisms for reducing 
pollution, and damaged, obsolete, worn out or surplus property no longer required or useful in 
the business or operations of the Borrower or any of its Subsidiaries, (ii) sale or other disposition 
of patents, copyrights, trademarks or other intellectual property that are, in the Borrower’s 
reasonable judgment, no longer economically practicable to maintain or necessary in the conduct 
of the business of the Borrower or its Subsidiaries and any license or sublicense of intellectual 
property that does not interfere with the business of the Borrower or any Material Subsidiary, 
(iii) in a transaction authorized by subsection (b) of this Section, (iv) individual dispositions 
occurring in the ordinary course of business which involve assets with a book value not 
exceeding $5,000,000, (v) sales, leases, transfers or dispositions of assets during the term of this 
Agreement having an aggregate book value not to exceed 30% of the total of all assets properly 
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appearing on the most recent balance sheet of the Borrower provided pursuant to Section 
4.01(e)(i) or 5.Ol(h)(ii) hereof, (vi) at any time following the consummation of the Four Comers 
Acquisition and the closure by the Borrower of Units 1 ,2  and 3 of the Four Corners Power Plant 
near Farmington, New Mexico, as described in the SEC Reports, disposition of all or any portion 
of the Borrower’s interests in such Units 1,2 and 3, and (vii) any Lien permitted under Section 
5.02(a). 

Section 5.03 Financial Covenant. So long as any Advance shall remain unpaid, any 
Letter of Credit shall remain outstanding or any Lender shall have any Commitment hereunder, 
the Borrower will maintain a ratio of (a) Consolidated Indebtedness to (b) the s u m  of 
Consolidated Indebtedness plus Consolidated Net Worth of not greater than 0.65 to 1 .O. 

ARTICLE VI 

EVENTS OF DEFAULT 

Section6.01 Events of Default. If any of the following events (“Events of Default”) 
shall occur and be continuing: 

(a) The Borrower shall fail to pay when due (i) any principal of any Advance, (ii) any 
drawing under any Letter of Credit, or (iii) any interest on any Advance or any other fees or 
other amounts payable under this Agreement or any other Loan Documents, and (in the case of 
this clause (iii) only), such failure shall continue for a period of three Business Days; or 

(b) Any representation or warranty made by the Borrower herein or by the Borrower 
(or any of its officers) in any certificate or other document delivered in connection with this 
Agreement or any other Loan Document shall prove to have been incorrect in any material 
respect when made or deemed made or furnished; or 

(c) (i) The Borrower shall fail to perform or observe any term, covenant or agreement 
contained in Section 5.01(d) (as to the corporate existence of the Borrower), (h)(iii) or (h)(vi), 
5.02 or 5.03, or (ii) the Borrower shall fail to perform or observe any other term, covenant or 
agreement contained in Section 5.01(e) if such failure shall remain unremedied for 15 days after 
written notice thereof shall have been given to the Borrower by the Agent or any Lender or (iii) 
the Borrower shall fail to perform or observe any other term, covenant or agreement contained in 
this Agreement or any other Loan Document on its part to be performed or observed if such 
failure shall remain unremedied for 30 days after written notice thereof shall have been given to 
the Borrower by the Agent or any Lender; or 

(d) (i) The Borrower or any of its Material Subsidiaries shall fail to pay (A) any 
principal of or premium or interest on any Indebtedness that is outstanding in a principal amount 
of at least $35,000,000 in the aggregate (but excluding Indebtedness outstanding hereunder), or 
(B) an amount, or post collateral as contractually required in an amount, of at least $35,000,000 
in respect of any Hedge Agreement, of the Borrower or such Material Subsidiary (as the case 
may be), in each case, when the same becomes due and payable (whether by scheduled maturity, 
required prepayment, acceleration, demand or otherwise), and such failure shall continue after 
the applicable grace period, if any, specified in the agreement or instrument relating to such 
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Indebtedness or Hedge Agreement; or (ii) any event of default shall exist under any agreement or 
instrument relating to any such Indebtedness and shall continue after the applicable grace period, 
if any, specified in such agreement or instrument, if the effect of such event is to accelerate, or to 
permit the acceleration of, the maturity of such Indebtedness; or 

(e) The Borrower or any of its Material Subsidiaries shall fail to pay any principal of 
or premium or interest in respect of any operating lease in respect of which the payment 
obligations of the Borrower have a present value of at least $35,000,000, when the same 
becomes due and payable (whether by scheduled maturity, required prepayment, acceleration, 
demand or otherwise), and such failure shall continue after the applicable grace period, if any, 
specified in such operating lease, if the effect of such failure is to terminate, or to permit the 
termination of, such operating lease; or 

(f) The Borrower or any of its Material Subsidiaries shall generally not pay its debts 
as such debts become due, or shall admit in writing its inability to pay its debts generally, or shall 
make a general assignment for the benefit of creditors; or any proceeding shall be instituted by or 
against the Borrower or any of its Material Subsidiaries seeking to adjudicate it a bankrupt or 
insolvent, or seeking liquidation, winding up, reorganization, arrangement, adjustment, 
protection, relief, or composition of it or its debts under any Debtor Relief Law, or seeking the 
entry of an order for relief or the appointment of a receiver, trustee, custodian or other similar 
official for it or for any substantial part of its property and, in the case of any such proceeding 
instituted against it (but not instituted by it), either such proceeding shall remain undismissed or 
unstayed for a period of 60 days, or any of the actions sought in such proceeding (including, 
without limitation, the entry of an order for relief against, or the appointment of a receiver, 
trustee, custodian or other similar official for, it or for any substantial part of its property) shall 
occur; or the Borrower or any of its Material Subsidiaries shall take any corporate action to 
authorize any of the actions set forth above in this subsection (f); or 

(g) Judgments or orders for the payment of money that exceeds any applicable 
insurance coverage (the insurer of which shall be rated at least “A” by A.M. Best Company) by 
more than $35,000,000 in the aggregate shall be rendered against the Borrower or any Material 
Subsidiary and such judgments or orders shall continue unsatisfied or unstayed for a period of 45 
days; or 

(h) (i) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of 
the Securities Exchange Act of 1934, but excluding any employee benefit plan of such person or 
its subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary 
or administrator of any such plan) becomes the “beneficial owner” (as defined in Rules 13d-3 
and 13d-5 under the Securities Exchange Act of 1934), directly or indirectly, of 30% or more of 
the equity securities of PWCC entitled to vote for members of the board of directors of PWCC; 
or (ii) during any period of 24 consecutive months, a majority of the members of the board of 
directors of PWCC cease (other than due to death or disability) to be composed of individuals 
(A) who were members of that board on the first day of such period, (B) whose election or 
nomination to that board was approved by individuals referred to in clause (A) above 
constituting at the time of such election or nomination at least a majority of that board or (C) 
whose election or nomination to that board was approved by individuals referred to in clauses 
(A) and (B) above constituting at the time of such election or nomination at least a majority of 
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that board, or (iii) PWCC shall cease for any reason to own, directly or indirectly, 80% of the 
Voting Stock of the Borrower; or 

(i) (i) An ERISA Event occurs with respect to a Pension Plan or Multiemployer Plan 
which has resulted or could reasonably be expected to result in liability of the Borrower under 
Title IV of ERISA to the Pension Plan, Multiemployer Plan or the PBGC in an aggregate amount 
in excess of $35,000,000, or (ii) the Borrower or any ERISA Affiliate fails to pay when due, 
after the expiration of any applicable grace period, any installment payment with respect to its 
withdrawal liability under Section 4201 of ERISA under a Multiemployer Plan in an aggregate 
amount in excess of $35,000,000; 

then, and in any such event, the Agent shall at the request, or may with the consent, of the 
Required Lenders, by notice to the Borrower, (i) declare the obligation of each Lender to make 
Advances (other than L/C Advances) and of the Issuing Banks to issue Letters of Credit to be 
terminated, whereupon the same shall forthwith terminate, (ii) declare the Advances, all interest 
thereon and all other amounts payable under this Agreement to be forthwith due and payable, 
whereupon the Advances, all such interest and all such amounts shall become and be forthwith 
due and payable, without presentment, demand, protest or M e r  notice of any kind, all of which 
are hereby expressly waived by the Borrower; provided, however, that in the event of an actual 
or deemed entry of an order for relief with respect to the Borrower under the Bankruptcy Code of 
the United States of America, (A) the obligation of each Lender to make Advances (other than 
L/C Advances) and of the Issuing Banks to issue Letters of Credit shall automatically be 
terminated and (B) the Advances, all such interest and all such amounts shall automatically 
become and be due and payable, without presentment, demand, protest or any notice of any kind, 
all of which are hereby expressly waived by the Borrower and (iii) exercise all rights and 
remedies available to it under this Agreement, the other Loan Documents and applicable Law. 

Section 6.02 Actions in ResDect of Letters of Credit uDon Default. If any Event of 
Default shall have occurred and be continuing, the Agent may with the consent, or shall at the 
request, of the Required Lenders, irrespective of whether it is taking any of the actions described 
in Section 6.01 or otherwise, (a) make demand upon the Borrower to, and forthwith upon such 
demand the Borrower will Cash Collateralize the aggregate Available Amount of all Letters of 
Credit then outstanding (whether or not any beneficiary under any Letter of Credit shall have 
drawn or be entitled at such time to draw thereunder) or (b) make such other arrangements in 
respect of the outstanding Letters of Credit as shall be acceptable to the Required Lenders, 
provided. however, that in the event of an actual or deemed entry of an order for relief with 
respect to the Borrower under the Bankruptcy Code of the United States of America, the 
Borrower will Cash Collateralize the aggregate Available Amount of all Letters of Credit then 
outstanding, without presentment, demand, protest or any notice of any kind, all of which are 
hereby expressly waived by the Borrower. If at any time the Agent determines that any funds 
held in the L/C Cash Deposit Account are subject to any right or interest of any Person other than 
the Agent, the Issuing Banks and the Lenders or that the total amount of such funds is less than 
the aggregate Available Amount of all Letters of Credit, the Borrower will, forthwith upon 
demand by the Agent, pay to the Agent, as additional b d s  to be deposited and held in the L/C 
Cash Deposit Account, an amount equal to the excess of (a) such aggregate Available Amount 
over (b) the total amount of funds, if any, then held in the L/C Cash Deposit Account that are 
free and clear of any such right and interest. Upon the drawing of any Letter of Credit, to the 
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extent h d s  are on deposit in the L/C Cash Deposit Account, such funds shall be applied to 
reimburse the Issuing Banks to the extent permitted by applicable Law, or each Lender to the 
extent such Lender has funded a Revolving Advance in respect of such Letter of Credit. The 
Borrower hereby grants to the Agent, for the benefit of the Issuing Banks and the Lenders, a Lien 
upon and security interest in the L/C Cash Deposit Account and all amounts held therein fiom 
time to time as security for the L/C Obligations, and for application to the Borrower’s 
reimbursement obligations as and when the same shall arise. The Agent shall have exclusive 
dominion and control, including the exclusive right of withdrawal, over such account. After all 
such Letters of Credit shall have expired or been filly drawn upon and all other obligations of 
the Borrower hereunder and under the other Loan Documents shall have been paid in full, the 
balance, if any, in such L/C Cash Deposit Account shall be promptly returned to the Borrower. 

ARTICLE VI1 

THE AGENT 

Section 7.01 Amointment and Authority. Each of the Lenders (for purposes of this 
Article, references to the Lenders shall also mean the Issuing Banks) hereby irrevocably appoints 
Barclays Bank to act on its behalf as the Agent hereunder and under the other Loan Documents 
and authorizes the Agent to take such actions on its behalf and to exercise such powers as are 
delegated to the Agent by the terms hereof or thereof, together with such actions and powers as 
are reasonably incidental thereto. Except as set forth in Section 7.06, the provisions of this 
Article are solely for the benefit of the Agent and the Lenders, and neither the Borrower nor any 
of its Affiliates shall have rights as a third party beneficiary of any of such provisions. 

Section 7.02 Rights as a Lender. The Person serving as the Agent hereunder shall have 
the same rights and powers in its capacity as a Lender as any other Lender and may exercise the 
same as though it were not the Agent and the term ‘Lender” or “Lenders” shall, unless otherwise 
expressly indicated or unless the context otherwise requires, include the Person serving as the 
Agent hereunder in its individual capacity. Such Person and its Affiliates may accept deposits 
from, lend money to, act as the financial advisor or in any other advisory capacity for and 
generally engage in any kind of business with the Borrower or any Subsidiary or other Affiliate 
thereof as if such Person were not the Agent hereunder and without any duty to account therefor 
to the Lenders. 

Section 7.03 Exculuatorv Provisions. The Agent shall not have any duties or 
obligations except those expressly set forth herein and in the other Loan Documents. Without 
limiting the generality of the foregoing, the Agent: 

(a) shall not be subject to any fiduciary or other implied duties, regardless of whether 
a Default has occurred and is continuing; 

(b) shall not have any duty to take any discretionary action or exercise any 
discretionary powers, except discretionary rights and powers expressly contemplated hereby or 
by the other Loan Documents that the Agent is required to exercise as directed in writing by the 
Required Lenders (or such other number or percentage of the Lenders as shall be expressly 
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provided for herein), provided that the Agent shall not be required to take any action that, in its 
opinion or the opinion of its counsel, may expose the Agent to liability or that is contrary to any 
Loan Document or applicable Law; and 

. (c) shall not, except as expressly set forth herein and in the other Loan Documents, 
have any duty to disclose, and shall not be liable for the failure to disclose, any information 
relating to the Borrower or any of its Affiliates that is communicated to or obtained by the 
Person serving as the Agent or any of its Affiliates in any capacity. 

The Agent shall not be liable for any action taken or not taken by it (i) with the consent or 
at the request of the Required Lenders (or such other number or percentage of the Lenders as 
shall be necessary, or as the Agent shall believe in good faith shall be necessary, under the 
circumstances as provided in Section 6.01 and 8.01) or (ii) in the absence of its own gross 
negligence or willful misconduct. The Agent shall be deemed not to have knowledge of any 
Default unless and until notice describing such Default is given to the Agent by the Borrower or 
a Lender. 

The Agent shall not be responsible for or have any duty to ascertain or inquire into (i) any 
statement, warranty or representation made in or in connection with this Agreement or any other 
Loan Document, (ii) the contents of any certificate, report or other document delivered hereunder 
or thereunder or in connection herewith or therewith, (iii) the performance or observance of any 
of the covenants, agreements or other terms or conditions set forth herein or therein or the 
Occurrence of any Default, (iv) the validity, enforceability, effectiveness or genuineness of this 
Agreement, any other Loan Document or any other agreement, instrument or document or (v) the 
satisfaction of any condition set forth in Article I11 or elsewhere herein, other than to confirm 
receipt of items expressly required to be delivered to the Agent. 

Section 7.04 Reliance bv Agent. The Agent shall be entitled to rely upon, and shall not 
incur any liability for relying upon, any notice, request, certificate, consent, statement, 
instrument, document or other writing (including any electronic message, internet or intranet 
website posting or other distribution) believed by it to be genuine and to have been signed, sent 
or otherwise authenticated by the proper Person. The Agent also may rely upon any statement 
made to it orally or by telephone and believed by it to have been made by the proper Person, and 
shall not incur any liability for relying thereon. In determining compliance with any condition 
hereunder to the making of any Advance, or the issuance of a Letter of Credit, that by its terms 
must be fulfilled to the satisfaction of a Lender or an Issuing Bank, the Agent may presume that 
such condition is satisfactory to such Lender or such Issuing Bank unless the Agent shall have 
received notice to the contrary fiom such Lender or such Issuing Bank prior to the making of 
such Advance or the issuance of such Letter of Credit. The Agent may consult with legal 
counsel (who may be counsel for the Borrower), independent accountants and other experts 
selected by it, and shall not be liable for any action taken or not taken by it in good faith in 
accordance with the advice of any such counsel, accountants or experts. 

Section 7.05 Delegation of Duties. The Agent may perform any and all of its duties 
and exercise its rights and powers hereunder or under any other Loan Document by or through 
any one or more sub-agents appointed by the Agent. The Agent and any such sub-agent may 
perform any and all of its duties and exercise its rights and powers by or through their respective 
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Related Parties. The exculpatory provisions of this Article shall apply to any such sub-agent and 
to the Related Parties of the Agent and any such sub-agent, and shall apply to their respective 
activities in connection with the syndication of the credit facilities provided for herein as well as 
activities as Agent. 

Section7.06 Resignation of Agent. The Agent may at any time give notice of its 
resignation to the Lenders and the Borrower. Upon receipt of any such notice of resignation, the 
Required Lenders shall have the right, with the consent of the Borrower so long as no Event of 
Default has occurred and is continuing, to appoint a successor, which shall be a bank with an 
office in the United States of America, or an AMliate of any such bank with an office in the 
United States of America. If no such successor shall have been so appointed by the Required 
Lenders and shall have accepted such appointment within 45 days after the retiring Agent gives 
notice of its resignation, then the retiring Agent may, on behalf of the Lenders, appoint a 
successor Agent meeting the qualifications set forth above; provided that if the Agent shall noti@ 
the Borrower and the Lenders that no quali@ing Person has accepted such appointment, then 
such resignation shall nonetheless become effective in accordance with such notice and (1) the 
retiring Agent shall be discharged from its duties and obligations hereunder and under the other 
Loan Documents (except that in the case of any collateral security held by the Agent on behalf of 
the Lenders under any of the Loan Documents, the retiring Agent shall continue to hold such 
collateral security until such time as a successor Agent is appointed) and (2) all payments, 
communications and determinations provided to be made by, to or through the Agent shall 
instead be made by or to each Lender directly, until such time as the Required Lenders appoint a 
successor Agent as provided for above in this Section. Upon the acceptance of a successor’s 
appointment as Agent hereunder, such successor shall succeed to and become vested with all of 
the rights, powers, privileges and duties of the retiring (or retired) Agent, and the retiring Agent 
shall be discharged from all of its duties and obligations hereunder or under the other Loan 
Documents (if not already discharged therefrom as provided above in this Section). The fees 
payable by the Borrower to a successor Agent shall be as agreed between the Borrower and such 
successor. After the retiring Agent’s resignation hereunder and under the other Loan 
Documents, the provisions of this Article and Section 8.04 shall continue in effect for the benefit 
of such retiring Agent, its sub-agents and their respective Related Parties in respect of any 
actions taken or omitted to be taken by any of them while the retiring Agent was acting as Agent. 

Section 7.07 Non-Reliance on Agent and Other Lenders. Each Lender acknowledges 
that it has, independently and without reliance upon the Agent or any other Lender or any of their 
Related Parties and based on such documents and information as it has deemed appropriate, 
made its own credit analysis and decision to enter into this Agreement. Each Lender also 
acknowledges that it will, independently and without reliance upon the Agent or any other 
Lender or any of their Related Parties and based on such documents and information as it shall 
from time to time deem appropriate, continue to make its own decisions in taking or not taking 
action under or based upon this Agreement, any other Loan Document or any related agreement 
or any document h i s h e d  hereunder or thereunder. 
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of the other Loan Documents, except in its capacity, as applicable, as the Agent or a Lender 
hereunder. 

Section 7.09 Issuing Banks. Each Issuing Bank shall act on behalf of the Lenders with 
respect to any Letters of Credit issued by it and the documents associated therewith, and each 
Issuing Bank shall have all of the benefits and immunities provided in this Article VII (other than 
Section 7.02) to the same extent as such provisions apply to the Agent. 

ARTICLE VI11 

MISCELLANEOUS 

Section 8.01 Amendments, Etc. No amendment or waiver of any provision of this 
Agreement or any other Loan Document, nor consent to any departure by the Borrower 
therefrom, shall in any event be effective unless the same shall be in writing and signed by the 
Required Lenders, and then such waiver or consent shall be effective only in the specific instance 
and for the specific purpose for which given; provided, however, that no amendment, waiver or 
consent shall 

(a) unless agreed to by each Lender directly affected thereby, (i) reduce or forgive the 
principal amount of any Advance or the Borrower’s obligations to reimburse any drawing on a 
Letter of Credit, reduce the rate of or forgive any interest thereon (provided that only the consent 
of the Required Lenders shall be required to waive the applicability of any post-default increase 
in interest rates), or reduce or forgive any fees hereunder (other than fees payable to the Agent, 
the Arrangers, any Issuing Bank or the Swingline Lender, if any, for their own respective 
accounts), (ii) extend the final scheduled maturity date or any other scheduled date for the 
payment of any principal of or interest on any Advance, extend the time of payment of any 
obligation of the Borrower to reimburse any drawing on any Letter of Credit or any interest 
thereon, extend the expiry date of any Letter of Credit beyond the Letter of Credit Expiration 
Date, or extend the time of payment of any fees hereunder (other than fees payable to the Agent, 
the Arrangers, any Issuing Bank or the Swingline Lender, if any, for their own respective 
accounts), or (iii) increase any Revolving Credit Commitment of any such Lender over the 
amount thereof in effect or extend the maturity thereof (it being understood that a waiver of any 
condition precedent set forth in Section 3.02 or of any Default, if agreed to by the Required 
Lenders or all Lenders (as may be required hereunder with respect to such waiver), shall not 
constitute such an increase); 

(b) unless agreed to by all of the Lenders, (i) reduce the percentage of the aggregate 
Revolving Credit Commitments or of the aggregate unpaid principal amount of the Advances, or 
the number or percentage of Lenders, that shall be required for the Lenders or any of them to 
take or approve, or direct the Agent to take, any action hereunder or under any other Loan 
Document (including as set forth in the definition of “Required Lenders”), (ii) change any other 
provision of this Agreement or any of the other Loan Documents requiring, by its terms, the 
consent or approval of all the Lenders for such amendment, modification, waiver, discharge, 
termination or consent, or (iii) change or waive any provision of Section 2.15, any other 
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provision of this Agreement or any other Loan Document requiring pro rata treatment of any 
Lenders, or this Section 8.01 or Section 2.19(b); and 

(c) unless agreed to by the Issuing Banks, the Swingline Lender, if any, or the Agent 
in addition to the Lenders required as provided hereinabove to take such action, affect the 
respective rights or obligations of the Issuing Banks, the Swingline Lender, if any, or the Agent, 
as applicable, hereunder or under any of the other Loan Documents. 

. 

(d) Notwithstanding the foregoing, this Agreement may be amended (or amended and 
restated) pursuant to an increase in the Revolving Credit Commitment pursuant to Section 2.18 
witb only the consents prescribed by such Section. 

Section 8.02 Notices. Etc. 

(a) All notices and other communications provided for hereunder shall be either (x) in 
writing (including facsimile communication) and mailed, faxed or delivered or (y) as and to the 
extent set forth in Sections 8.02(b) and (c) and in the proviso to this Section 8.02(a), if to the 
Borrower, at the address specified on Schedule 8.02; if to any Lender, at its Domestic Lending 
Office; if to the Agent, at the address specified on schedule 8.02; if to the Swingline Lender, at 
the address specified by the Swingline Lender to the Borrower and the Agent, and if to any 
Issuing Bank, at the address specified on Schedule 8.02 or, as to the Borrower or the Agent, at 
such other address as shall be designated by such party in a Written notice to the other parties 
and, as to each other party, at such other address as shall be designated by such party in a written 
notice to the Borrower and the Agent. All such notices and communications shall, when mailed 
or faxed, be effective when deposited in the mails or faxed, respectively, except that notices and 
communications to the Agent pursuant to Article 11, III or VI1 shall not be effective until 
received by the Agent. Delivery by facsimile of an executed counterpart of any amendment or 
waiver of any provision of this Agreement or the Notes or of any Exhibit hereto to be executed 
and delivered hereunder shall be effective as delivery of a manually executed counterpart 
thereof. Notices delivered through electronic communications to the extent provided in 
subsection (b) below, shall be effective as provided in such subsection (b). Upon request of the 
Borrower, the Agent will provide to the Borrower (i) copies of each Administrative 
Questionnaire or (ii) the address of each Lender. 

(b) Notices and other communications to the Lenders, the Agent and the Issuing 
Banks hereunder may be delivered or furnished by electronic communication (including e-mail 
and Internet or intranet websites) pursuant to procedures approved by the Agent and agreed to by 
the Borrower, provided that the foregoing shall not apply to notices to any Lender or the Issuing 
Banks pursuant to Article 11 if such Lender or the Issuing Banks, as applicable, has notified the 
Agent and the Borrower that it is incapable of receiving notices under such Article by electronic 
communication. The Agent or the Borrower may, in its discretion, agree to accept notices and 
other communications to it hereunder by electronic communications pursuant to procedures 
approved by it, provided that approval of such procedures may be limited to particular notices or 
communications. Unless the Agent and the Borrower otherwise agree, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s receipt of 
an acknowledgement from the intended recipient (such as by the “return receipt requested’ 
function, as available, return e-mail or other written acknowledgement), provided that if such 
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notice or other communication is not sent during the normal business hours of the recipient, such 
notice or communication shall be deemed to have been sent at the opening of business on the 
next business day for the recipient, and (ii) notices or communications posted to an Internet or 
intranet website shall be deemed received upon the deemed receipt by the intended recipient at 
its e-mail address as described in the foregoing clause (i) of notification that such notice or 
communication is available and identifying the website address therefor. 

(c) The Borrower agrees that the Agent may make materials delivered to the Agent 
pursuant to Sections 5.01(h)(i), (ii) and (iv), as well as any other written information, documents, 
instruments and other material relating to the Borrower or any of its Subsidiaries and relating to 
this Agreement, the Notes or the transactions contemplated hereby, or any other materials or 
matters relating to this Agreement, the Notes or any of the transactions contemplated hereby 
(collectively, the “Communications”) available to the Lenders by posting such notices on 
Intralinks or a substantially similar electronic system (the “Platform”). The Borrower 
acknowledges that (i) the distribution of material through an electronic medium is not necessarily 
secure and that there are confidentiality and other risks associated with such distribution, (ii) the 
Platform is provided “as is” and “as available” and (iii) neither the Agent nor any of its Affiliates 
warrants the accuracy, adequacy or completeness of the Communications or the Platform and 
each expressly disclaims liability for errors or omissions in the Communications or the Platform. 
No warranty of any kind, express, implied or statutory, including, without limitation, any 
warranty of merchantability, fitness for a particular purpose, non-infringement of third party 
rights or freedom fiom viruses or other code defects, is made by the Agent or any of its Affiliates 
in connection with the Platform. 

(d) Each Lender agrees that notice to it (as provided in the next sentence) (a 
“Notice”) specifying that any Communications have been posted to the Platform shall constitute 
effective delivery of such information, documents or other materials to such Lender for purposes 
of this Agreement; provided that if requested by any Lender the Agent shall deliver a copy of the 
Communications to such Lender by e-mail, facsimile or mail. Each Lender agrees (i) to notify 
the Agent in writing of such Lender’s e-mail address to which a Notice may be sent by electronic 
transmission (including by electronic communication) on or before the date such Lender 
becomes a party to this Agreement (and from time to time thereafter to ensure that the Agent has 
on record an effective e-mail address for such Lender) and (5) that any Notice may be sent to 
such e-mail address. 

(e) The Borrower hereby acknowledges that certain of the Lenders may be “public- 
side” Lenders (ie., Lenders that do not wish to receive material non-public information with 
respect to the Borrower or its securities) (each, a “Public Lender”). The Borrower hereby agrees 
that (w) all Communications that are to be made available to Public Lenders shall be clearly and 
conspicuously marked “PUBLIC” which shall mean that the word “PUBLIC” shall appear 
prominently on the first page thereof; (x) by marking Communications “PUBLIC,” the Borrower 
shall be deemed to have authorized the Agent, the Arranger and the Lenders to treat such 
Communications as not containing any matexial non-public information with respect to the 
Borrower or its securities for purposes of United States of America federal and state securities 
laws; (y) all Communications marked “PUBLIC” are permitted to be made available through a 
portion of the Platform designated as “Public Investor;” and (z) the Agent and the Arranger shall 
be entitled to treat any Communications that are not marked “PUBLIC” as being suitable only 
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for posting on a portion of the Platform not marked as “Public Investor.” Notwithstanding the 
foregoing, the Borrower shall be under no obligation to mark any Communications “PUBLIC.” 
Notwithstanding anythmg to the contrary herein, the Borrower and the Agent need not provide to 
any Public Lender any information, notice, or other document hereunder that is not public 
information, including without limitation, the Notice of Borrowing and any notice of Default. 

Section 8.03 No Waiver; Cumulative Remedies: Enforcement. No failure by any 
Lender, any Issuing Bank or the Agent to exercise, and no delay by any such Person in 
exercising, any right, remedy, power or privilege hereunder shall operate as a waiver thereoc nor 
shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude 
any other or M e r  exercise thereof or the exercise of any other right, remedy, power or 
privilege. The rights, remedies, powers and privileges herein provided are cumulative and not 
exclusive of any rights, remedies, powers and privileges provided by Law. 

Notwithstanding anything to the contmy contained herein or in any other Loan 
Document, the authority to enforce rights and remedies hereunder and under the other Loan 
Documents against the Borrower shall be vested exclusively in, and all actions and proceedings 
at Law in connection with such enforcement shall be instituted and maintained exclusively by, 
the Agent in accordance with Article VI for the benefit of all the Lenders and the Issuing Banks; 
provided, however, that the foregoing shall not prohibit (a) the Agent from exercising on its own 
behalf the rights and remedies that inure to its benefit (solely in its capacity as Agent) hereunder 
and under the other Loan Documents, (b) any Issuing Bank from exercising the rights and 
remedies that inure to its benefit (solely in its capacity as an Issuing Bank) hereunder and under 
the other Loan Documents, (c) any Lender from exercising setoff rights in accordance with 
Section 8.05 (subject to the terms of Section 2.15), or (d) any Lender fiom filing proofs of claim 
or appearing and filing pleadings on its own behalf during the pendency of a proceeding relative 
to the Borrower under any Debtor Relief Law; and provided, m e r ,  that if at any time there is 
no Person acting as Agent hereunder and under the other Loan Documents, then (i) the Required 
Lenders shall have ;the rights otherwise ascribed to the Agent pursuant to Article VI and (ii) in 
addition to the matters set forth in clauses (b), (c) and (d) of the preceding proviso and subject to 
Section 2.15, any Lender m y ,  with the consent of the Required Lenders, enforce any rights and 
remedies available to it and as authorized by the Required Lenders. 

Section 8.04 Costs and Expenses: Indemnitv; Damage Waiver. 

(a) The Borrower agrees to pay on demand all costs and expenses of the Agent in 
connection with the administration, modification and amendment of this Agreement, the Notes 
and the other Loan Documents to be delivered hereunder, including, without limitation, the 
reasonable fees and expenses of counsel for the Agent with respect thereto and with respect to 
advising the Agent as to its rights and responsibilities under this Agreement. The Borrower 
further agrees to pay on demand all costs ahd expenses of the Agent and the Lenders, if any 
(including, without limitation, reasonable counsel fees and expenses), in connection with the 
enforcement (whether through negotiations, legal proceedings or otherwise) of this Agreement, 
the Notes and the other Loan Documents to be delivered hereunder, including, without 
limitation, reasonable fees and expenses of counsel for the Agent and each Lender in connection 
with the enforcement of rights under this Section 8.04(a). 
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(b) The Borrower agrees to indemnify and hold harmless the Agent (and any sub- 
agent thereof), each Lender, and each Related Party of any of the foregoing (each, an 
“Indemnified Party”) from and against any and all claims, damages, losses, liabilities and 
expenses (including, without limitation, reasonable fees and expenses of counsel) incurred by or 

. asserted or awarded against any Indemnified Party, in each case arising out of or in connection 
with or by reason of (including, without limitation, in connection with any investigation, 
litigation or proceeding or preparation of a defense in connection therewith, whether based on 
contract, tort or any other theory,) (i) the Notes, this Agreement, any of the transactions 
contemplated herein or the actual or proposed use of the proceeds of any Advance or Letter of 
Credit (including any refusal by any Issuing Bank to honor a demand for payment under a Letter 
of Credit if the documents presented in connection with such demand do not strictly comply with 
the terms of such Letter of Credit), or (ii) the actual or alleged presence of Hazardous Materials 
on any property of the Borrower or any of its Subsidiaries or any Environmental Action relating 
in any way to the Borrower or any of its Subsidiaries, provided that such indemnity shall not, as 
to any Indemnified Party, be available to the extent (a) such fees and expenses are expressly 
stated in this Agreement to be payable by the Indemnified Party, included expenses payable 
under Section 2.14, Section 5.01(e) and Section 8.07(b) or (b) such claim, damage, loss, liability 
or expense is found in a final, non-appealable judgment by a court of competent jurisdiction to 
have resulted fiom such Indemnified Party’s gross negligence, willfbl misconduct or material 
breach of its obligations under this Agreement, in which case any fees and expenses previously 
paid or advanced by the Borrower to such Indemnified Party in respect of such indemnified 
obligation will be returned by such Indemnified Party. In the case of an investigation, litigation 
or other proceeding to which the indemnity in this Section 8.04@) applies, such indemnity shall 
be effective whether or not such investigation, litigation or proceeding is brought by the 
Borrower, its directors, equityholders or creditors or an Indemnified Party or any other Person, 
whether or not any Indemnified Party is otherwise a party thereto, and whether or not the 
transactions contemplated hereby are consummated, provided that if the Borrower and such 
Indemnified Party are adverse parties in any such litigation or proceeding, and the Borrower 
prevails in a final, non-appealable judgment by a court of competent jurisdiction, any fees or 
expenses previously paid or advanced by the Borrower to such Indemnified Party pursuant to this 
Section 8.04(b) will be returned by such Indemnified Party. 

(c) To the extent that the Borrower for any reason fails to indefeasibly pay any 
amount required under subsection (a) or (b) of this Section to be paid by it to the Agent (or any 
sub-agent thereof), any Issuing Bank or any Related Party of any of the foregoing (and without 
limiting its obligation to do so), each Lender severally agrees to pay to the Agent (or any such 
sub-agent), such Issuing Bank or such Related Party, as the case may be, such Lender’s Ratable 
Share (determined as of the time that the applicable unreimbursed expense or indemnity payment 
is sought) of such unpaid amount, provided that the unreimbursed expense or indemnified loss, 
claim, damage, liability or related expense, as the case may be, was incurred by or asserted 
against the Agent (or any such sub-agent) or such Issuing Bank in its capacity as such, or against 
any Related Party of any of the foregoing acting for the Agent (or any such sub-agent) or such 
Issuing Bank in connection with such capacity. 

(d) Without limiting the rights of indemnification set forth in this Agreement with 
respect to liabilities asserted by third parties, each party hereto also agrees not to assert any claim 
for special, indirect, consequential or punitive damages against the other parties hereto, or any 
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Related Person any party hereto, on any theory of liability, arising out of or otherwise relating to 
the Notes, this Agreement, any of the transactions contemplated herein or the actual or proposed 
use of the proceeds of the Advances or the Letters of Credit. No Indemnified Party shall be 
liable for any damages arising fiom the use by unintended recipients of any information or other 
materials distributed by it through telecommunications, electronic or other information 
transmission systems (including Intralinks, SyndTrak or similar systems) in connection with this 
Agreement or the other Loan Documents, provided that such indemnity shall not, as to any 
Indemnified Party, be available to the extent such damages are found in a final, non-appealable 
judgment by a court of competent jurisdiction to have resulted from such Indemnified Party’s 
gross negligence or willli misconduct. 

(e) If any payment of principal of, or Conversion of, any Eurodollar Rate Advance is 
made by the Borrower to or for the account of a Lender other than on the last day of the Interest 
Period for such Revolving Advance, as a result of a payment or Conversion pursuant to Section 
2.08(d) or (e), 2.10 or 2.12, acceleration of the maturity of the Revolving Advances pursuant to 
Section 6.01 or for any other reason, or by an Eligible Assignee to a Lender other than on the last 
day of the Interest Period for such Revolving Advance upon an assignment of rights and 
obligations under this Agreement pursuant to Section ‘8.07 as a result of a demand by the 
Borrower pursuant to Section 8.07(a), the Borrower shall, upon demand by such Lender (with a 
copy of such demand to the Agent), pay to the Agent for the account of such Lender any 
amounts required to compensate such Lender for any additional losses, costs or expenses that it 
may reasonably incur as a result of such payment or Conversion, including, without limitation, 
any loss (excluding loss of anticipated profits), cost or expense incurred by reason of the 
liquidation or reemployment of deposits or other funds acquired by any Lender to fund or 
maintain such Revolving Advance. 

(0 Without prejudice to the survival of any other agreement of the Borrower 
hereunder, the agreements and obligations of the Borrower contained in Sections 2.1 1,2.14 and 
8.04 shall survive the payment in full of principal, interest and all other amounts payable 
hereunder and under the Notes. 

Section 8.05 Ri&t of Set-off. Upon (i) the Occurrence and during the continuance of 
any Event of Default and (ii) the making of the request or the granting of the consent specified 
by Section 6.01 to authorize the Agent to declare the Advances due and payable pursuant to the 
provisions of Section 6.01, each Lender, each Issuing Bank and each of their respective 
Affiliates is hereby authorized at any time and from time to time, to the lilest extent permitted 
by Law, to set off and apply any and all deposits (general or special, time or demand, provisional 
or final) at any time held and other indebtedness at any time owing by such Lender, such Issuing 
Bank or any such Affiliate to or for the credit or the account of the Borrower against any and all 
of the obligations of the Borrower now or hereafter existing under this Agreement or any other 
Loan Document to such Lender or Issuing Bank, whether or not such Lender or Issuing Bank 
shall have made any demand under this Agreement or such Note and although such obligations 
may be contingent or unmatured or are owed to a branch or office of such Lender or such Issuing 
Bank different from the branch or office holding such deposit or obligated on such indebtedness. 
Each Lender and each Issuing Bank agrees promptly to notify the Borrower after any such set- 
off and application, provided that the failure to give such notice shall not affect the validity of 
such set-off and application. The rights of each Lender and each Issuing Bank under this Section 
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are in addition to other rights and remedies (including, without limitation, other rights of set-off) 
that such Lender may have. 

Section 8.06 Binding Effect. Except as provided in Section 3.01, this Agreement shall 
become effective when it shall have been executed by the Borrower and the Agent and when the 
Agent shall have been notified by each Initial Lender that such Initial Lender has executed it and 
thereafter shall be binding upon and inure to the benefit of the Borrower, the Agent and each 
Lender and their respective successors and assigns, except that the Borrower shall not have the 
right to assign its rights hereunder or any interest herein without the prior written consent of the 
Lenders. 

Section 8.07 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of the Agent and each Lender (and any purported assignment or transfer 
without such consent shall be null and void) and no Lender may assign or otherwise transfer any 
of its rights or obligations hereunder except (i) to an assignee in accordance with the provisions 
of subsection (b) of this Section, (ii) by way of participation in accordance with the provisions of 
subsection (d) of this Section, or (iii) by way of pledge or assignment of a security interest 
subject to the restrictions of subsection (f) of this Section. Nothing in this Agreement, expressed 
or implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby, Participants to the extent provided in 
subsection (d) of this Section and, to the extent expressly contemplated hereby, the Related 
Parties of each of the Agent, the Issuing Banks and the Lenders) any legal or equitable right, 
remedy or claim under or by reason of this Agreement. 

(b) Any Lender may at any time assign to one or more assignees all or a portion of its 
rights and obligations under this Agreement (including all or a portion of its Revolving Credit 
Commitment, Swingline Exposure and the Revolving Advances (including for purposes of this 
subsection (b), participations in W C  Obligations) at the time owing to it); provided that any such 
assignment shall be subject to the following conditions: 

(i) Minimum Amounts. 

(A) in the case of an assignment of the entire remaining amount of the 
assigning Lender’s Revolving Credit Commitment and the Revolving Advances 
at the time owing to it or in the case of an assignment to a Lender, no minimum 
amount need be assigned; and 
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the aggregate amount of the Revolving Credit Commitment (which for this 
purpose includes Revolving Advances outstanding thereunder) or, if the 
Revolving Credit Commitment is not then in effect, the principal outstanding 
balance of the Revolving Advances of the assigning Lender subject to each such 
assignment, determined as of the date the Assignment and Assumption with 

74 



respect to which such assignment is delivered to the Agent or, if “Trade Date” is 
specified in the Assignment and Assumption, as of the Trade Date, shall not be 
less than $5,000,000 unless each of the Agent and, so long as no Event of Default 
has occurred and is continuing, the Borrower otherwise consents (each such 
consent not to be unreasonably withheld or delayed). 

(ii) ProDortionate Amounts. Each partial assignment shall be made as an 
assignment of a proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Revolving Advances, L/C Obligations, 
Swingline Exposure or the Revolving Credit Commitment assigned, and each such 
assignment shall be of a constant, and not a varying, percentage of all rights and 
obligations under this Agreement; 

(iii) Required Consents. No consent shall be required for any assignment 
except to the extent required by subsection (b)(i)(B) of this Section and, in addition: 

(A) the consent of the Borrower (such consent not to be unreasonably 
withheld or delayed; provided that the Borrower shall be deemed to have 
consented to any such assignment unless it shall object thereto by written notice 
to the Agent within ten (10) Business Days after having received notice thereof) 
shall be required unless (1) an Event of Default has occurred and is continuing at 
the time of such assignment or (2) such assignment is to a Lender, an Affiliate of 
a Lender or an Approved Fund; 

(B) the consent of the Agent (such consent not to be unreasonably 
withheld or delayed) shall be required if such assignment is to a Person that is not 
a Lender, an Affiliate of a Lender or an Approved Fund with respect to such 
Lender; 

(C) the consent of each Issuing Bank (such consent not to be 
unreasonably withheld or delayed) shall be required for any assignment that 
increases the obligation of the assignee to participate in exposure under one or 
more Letters of Credit (whether or not then outstanding); and 

(D) the consent of the Swingline Lender, if any, (such consent not to be 
unreasonably withheld or delayed) shall be required for any assignment that 
increases the obligation of the assignee to participate in exposure under Swingline 
Advances (whether or not then outstanding). 

(iv) Assignment and Assumption. The parties to each assignment shall 
execute and deliver to the Agent an Assignment and Assumption, together with a 
processing and recordation fee in the amount of $3,500; provided, however, that no such 
fee shall be payable in the case of an assignment made at the request of the Borrower to 
an existing Lender. The assignee, if it is not a Lender, shall deliver to the Agent an 
Administrative Questionnaire. 

(v) No Assignment to Borrower. No such assignment shall be made to the 
Borrower or any of the Borrower’s Affiliates or Subsidiaries. 
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(vi) No Assignment to Natural Persons. No such assignment shall be made to 
a natural person. 

Subject to acceptance and recording thereof by the Agent pursuant to subsection (c) of 
this Section and notice thereof to the Borrower, from and after the effective date specified in 
each Assignment and Assumption, the assignee thereunder shall be a party to this Agreement 
and, to the extent of the interest assigned by such Assignment and Assumption, have the rights 
and obligations of a Lender under this Agreement, and the assigning Lender thereunder shall, to 
the extent of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption covering 
all of the assigning Lender’s rights and obligations under this Agreement, such Lender shall 
cease to be a party hereto) but shall continue to be entitled to the benefits of Sections 2.1 1,2.14 
and 8.04 with respect to facts and circumstances occurring prior to the effective date of such 
assignment. Upon request, the Borrower (at its expense) shall execute and deliver a Note to the 
assignee Lender. Any assignment or transfer by a Lender of rights or obligations under this 
Agreement that does not comply with this subsection shall be treated for purposes of this 
Agreement as a sale by such Lender of a participation in such rights and obligations in 
accordance with subsection (d) of this Section. 

(c) Register. The Agent shall maintain at the Agent’s Office a copy of each 
Assignment and Assumption delivered to it and a register for the recordation of the names and 
addresses of the Lenders, and the Revolving Credit Commitments of, and principal amounts of 
the Advances and L/C Obligations owing to, each Lender pursuant to the terms hereof from time 
to time (the “Registei’). The entries in the Register shall be conclusive, absent manifest error, 
and the Borrower, the Agent and the Lenders may treat each Person whose name is recorded in 
the Register pursuant to the terms hereof as a Lender hereunder for all purposes of this 
Agreement, notwithstanding notice to the contrary. The Register shall be available for 
inspection by the Borrower and any Lender, at any reasonable time and from time to time upon 
reasonable prior notice. 

(d) ParticiDations. Any Lender may at any time, without the consent of, or notice to, 
the Borrower or the Agent, sell participations to any Person (other than a natural person or the 
Borrower or any of the Borrower’s Affiliates or Subsidiaries) (each, a “Participant”) in all or a 
portion of such Lender’s rights andor obligations under this Agreement (including all or a 
portion of its Revolving Credit Commitment, Swingline Exposure andor the Revolving 
Advances (including such Lender’s participations in L/C Obligations) owing to it); provided that 
(i) such Lender’s obligations under this Agreement shall remain unchanged, (ii) such Lender 
shall remain solely responsible to the other parties hereto for the performance of such 
obligations, (iii) the Borrower, the Agent, the Lenders and the Issuing Banks shall continue to 
deal solely and directly with such Lender in connection with such Lender‘s rights and obligations 
under this Agreement and (iv) no participant under any such participation shall have any right to 
approve any amendment or waiver of any provision of this Agreement or any Note, or any 
consent to any departure by the Borrower therefrom, except to the extent that such amendment, 
waiver or consent would reduce the principal of, or interest on, any Obligations or any fees or 
other amounts payable hereunder, in each case to the extent subject to such participation, or 
postpone any date fixed for any payment of principal of, or interest on, any Obligations or any 
fees or other amounts payable hereunder, in each case to the extent subject to such participation. 
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Any agreement or instrument pursuant to which a Lender sells such a participation shall 
provide that such Lender shall retain the sole right to enforce this Agreement and to approve any 
amendment, modification or waiver of any provision of this Agreement; provided that such 
agreement or instrument may provide that such Lender will not, without the consent of the 
Participant, agree to any amendment, waiver or other modification addressing the matters set 
forth in clause (iv) above to the extent subject to such participation. Subject to subsection (e) of 
this Section, the Borrower agrees that each Participant shall be entitled to the benefits of Sections 
2.1 1, 2.14 and 8.04(e) to the same extent as if it were a Lender and had acquired its interest by 
assignment pursuant to subsection (b) of this Section. To the extent permitted by Law, each 
Participant also shall be entitled to the benefits of Section 8.05 as though it were a Lender, 
provided such Participant agrees to be subject to Section 2.15 as though it were a Lender. 

(e) Limitations upon participant Ricrhts. A Participant shall not be entitled to receive 
any greater payment under Section 2.11 or 2.14 than the applicable Lender would have been 
entitled to receive with respect to the participation sold to such Participant, unless the sale of the 
participation to such Participant is made with the Borrower’s prior written consent. A 
Participant that would be a Foreign Lender if it were a Lender shall not be entitled to the benefits 
of Section 2.14 unless the Borrower is notified of the participation sold to such Participant and 
such Participant agrees, for the benefit of the Borrower, to comply with Section 2.14(e) as 
though it were a Lender. 

( f )  Certain Pledges. Any Lender may at any time pledge or assign a security interest 
in all or any portion of its rights under this Agreement (including under its Note, if any) to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a Federal 
Reserve Bank or other central banking authority; provided that no such pledge or assignment 
shall release such Lender from any of its obligations hereunder or substitute any such pledgee or 
assignee for such Lender as a party hereto. 

(g) Resignation as an Issuing: Bank after Assiment. Notwithstanding anything to 
the contrary contained herein, if at any time any Issuing Bank assigns all of its Revolving Credit 
Commitment and Revolving Advances pursuant to subsection (b) above, such Issuing Bank may, 
upon 30 days’ notice to the Borrower and the Lenders, resign as an Issuing Bank. If any Issuing 
Bank resigns, it shall retain all the rights, powers, privileges and duties of an Issuing Bank 
hereunder with respect to all Letters of Credit outstanding as of the effective date of its 
resignation as an Issuing Bank and all L/C Obligations with respect thereto (including the right 
to require the Lenders to make Base Rate Advances or fund risk participations in Unreimbursed 
Amounts pursuant to Section 2.03(c)). 

(h) The words “execution,” “signed,” “signature,” and words of like import in any 
Assignment and Assumption shall be deemed to include electronic signatures or the keeping of 
records in electronic form, each of which shall be of the same legal effect, validity or 
enforceability as a manually executed signature or the use of a paper-based recordkeeping 
system, as the case may be, to the extent and as provided for in any applicable Law, including 
the Federal Electronic Signatures in Global and National Commerce Act, the New York State 
Electronic Signatures and Records Act, or any other similar state Laws based on the Uniform 
Electronic Transactions Act. 
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Section 8.08 Confidentialitv. Neither the Agent nor any Lender may disclose to any 
Person any confidential, proprietary or non-public information of the Borrower furnished to the 
Agent or the Lenders by the Borrower (such information being referred to collectively herein as 
the “Borrower Information”), except that each of the Agent and each of the Lenders may disclose 
Borrower Information (i) to its and its affiliates’ employees, officers, directors, agents and 
advisors having a need to know in connection with this Agreement (it being understood that the 
Persons to whom such disclosure is made will be informed of the confidential nature of such 
Borrower Information and instructed to keep such Borrower Information confidential on 
substantially the same terms as provided herein), (ii) to the extent requested by any regulatory 
autlpity, (iii) to the extent required by applicable Laws or regulations or by any subpoena or 
similar legal process, (iv) to any other party to this Agreement, (v) in connection with the 
exercise of any remedies hereunder or any suit, action or proceeding relating to this Agreement 
or the enforcement of rights hereunder, (vi) subject to an agreement containing provisions 
substantially the same as those of this Section 8.08, (A) to any assignee or participant or 
prospective assignee or participant, (B) any direct, indirect, actual or prospective counterparty 
(and its advisor) to any swap, derivative or securitization transaction related to the obligations 
under this Agreement and (C) to any credit insurance provider relating to the Borrower and its 
Obligations, (vii) to the extent such Borrower Information (A) is or becomes generally available 
to the public on a non-confidential basis other than as a result of a breach of this Section 8.08 by 
the Agent or such Lender or their Related Parties, or (B) is or becomes available to the Agent or 
such Lender on a nonconfidential basis from a source other than the Borrower (provided that the 
source of such information was not known by the recipient after inquiry to be bound by a 
confidentiality agreement with or other contractual, legal or fiduciary obligation of 
confidentiality to the Borrower or any other Person with respect to such information) and (viii) 
with the consent of the Borrower. The obligations under this Section 8.08 shall survive for two 
calendar years after the date of the termination of this Agreement. 

Section 8.09 Governing Law. This Agreement and the Notes shall be governed by, and 
construed in accordance with, the Laws of the State of New York (including Sections 5-1401 and 
5-1402 of the General Obligations Law but otherwise without regard to conflict of law 
principles). 

Section 8.10 Counterparts: Integration; Effectiveness. This Agreement may be 
executed in counterparts (and by different parties hereto in different counterparts), each of which 
shall constitute an original, but all of which when taken together shall constitute a single 
contract. This Agreement and the other Loan Documents constitute the entire contract among 
the parties relating to the subject matter hereof and supersede any and all previous agreements 
and understandings, oral or written, relating to the subject matter hereof. Except as provided in 
Section 3.01, this Agreement shall become effective when it shall have been executed by the 
Agent and when the Agent shall have received counterparts hereof that, when taken together, 
bear the signatures of each of the other parties hereto. Delivery of an executed counterpart of a 
signature page of this Agreement by telecopy or other electronic imaging means shall be 
effective as delivery of a manually executed counterpart of this Agreement. 

Section 8.1 1 Jurisdiction. Etc. 
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(a) Each of the parties hereto hereby submits to the exclusive jurisdiction of any New 
York State court or federal court of the United States of America sitting in the Borough of 
Manhattan in New York City, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or the other Loan Documents, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby agrees that all 
claims in respect of any such action or proceeding may be heard and determined in any such 
New York State court or, to the extent permitted by Law, in such federal court. Nothing in this 
Agreement shall affect any right that any party may otherwise have to bring any action or 
proceeding relating to this Agreement or the Notes in the courts of any jurisdiction. 

(b) Each of the parties hereto irrevocably and unconditionally waives, to the fullest 
extent it may legally and effectively do so, any objection that it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
the Notes in any New York State or federal court. Each of the parties hereto hereby irrevocably 
waives, to the fullest extent permitted by Law, the defense of an inconvenient forum to the 
maintenance of such action or proceeding in any such court. 

Section 8.12 Pavments Set Aside. To the extent that any payment by or on behalf of 
the Borrower is made to the Agent, any Issuing Bank or any Lender, or the Agent, any Issuing 
Bank or any Lender exercises its right of setoff, and such payment or the proceeds of such setoff 
or any part thereof is subsequently invalidated, declared to be fraudulent or preferential, set aside 
or required (including pursuant to any settlement entered into by the Agent, such Issuing Bank or 
such Lender in its discretion) to be repaid to a trustee, receiver or any other party, in connection 
with any proceeding under any Debtor Relief Law or otherwise, then (a) to the extent of such 
recovery, the obligation or part thereof originally intended to be satisfied shall be revived and 
continued in full force and effect as if such payment had not been made or such setoff had not 
occurred, and (b) each Lender and each Issuing Bank severally agrees to pay to the Agent upon 
demand its applicable share (without duplication) of any amount so recovered from or repaid by 
the Agent, plus interest thereon from the date of such demand to the date such payment is made 
at a rate per annum equal to the Federal Funds Rate fiom time to time in effect. The obligations 
of the Lenders and the Issuing Banks under clause (b) of the preceding sentence shall survive the 
payment in full of the Obligations and the termination of this Agreement. 

Section 8.13 Patriot Act. Each Lender hereby notifies the Borrower that pursuant to the 
requirements of the USA Patriot Act (Title I11 of Pub. L. 107-56 (signed into law October 26, 
2001)) (the “m’), it is required to obtain, verify and record information that identifies each 
borrower, guarantor or grantor (the “Loan Parties”), which information includes the name and 
address of each Loan Party and other information that will allow such Lender to identify such 
Loan Party in accordance with the Act. The Borrower shall provide, to the extent commercially 
reasonable, such information and take such actions as are reasonably requested by the Agent or 
any Lender in order to assist the Agent and such Lender in maintaining compliance with the Act. 

Section 8.14 Waiver of Jurv Trial. EACH OF THE BORROWER, THE AGENT AND 
THE LENDERS HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN 
ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON 
CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, THE NOTES OR ANY OTHER LOAN DOCUMENT OR THE ACTIONS OF 
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THE BORROWER, THE AGENT OR ANY LENDER IN THE NEGOTIATION, 
ADMINISTRATION, PERFORMANCE OR ENFORCEMENT THEREOF. 

Section 8.15 No Advisory or Fiduciary ResDonsibilitv. In connection with all aspects 
of each transaction contemplated hereby, the Borrower acknowledges and agrees that: (i) the 
credit facilities provided for hereunder and any related arranging or other services in connection 
therewith (including in connection with any amendment, waiver or other modification hereof or 
of any other Loan Document) are an arm’s-length commercial transaction between the Borrower, 
on the one hand, and the Agent, each of the Lenders and each of the Arrangers, on the other 
hand, and the Borrower is capable of evaluating and understanding and understands and accepts 
the terms, risks and conditions of the transactions contemplated hereby and by the other Loan 
Documents (including any amendment, waiver or other modification hereof or thereof); (ii) in 
connection with the process leading to such transaction, each of the Agent, the Lenders and the 
Arrangers is and has been acting solely as a principal and is not the financial advisor, agent or 
fiduciary, for the Borrower or any of its Affiliates, stockholders, creditors or employees or any 
other Person; (iii) neither the Agent nor any Lender or Arranger has assumed or will assume an 
advisory, agency or fiduciary responsibility in favor of the Borrower with respect to any of the 
transactions contemplated hereby or the process leading thereto, including with respect to any 
amendment, waiver or other modification hereof or of any other Loan Document (irrespective of 
whether the Agent or any Lender or Arranger has advised or is currently advising the Borrower 
or any of its Affiliates on other matters) and neither the Agent nor any Lender or Arranger has 
any obligation to the Borrower with respect to the transactions contemplated hereby except those 
obligations expressly set forth herein and in the other Loan Documents; (iv) the Agent, each of 
the Lenders and the Arrangers and their respective Affiliates may be engaged in a broad range 
of transactions that involve interests that differ fiom those of the Borrower and its Affiliates, and 
neither the Agent nor any Lender or Arranger has any obligation to disclose any of such interests 
by virtue of any advisory, agency or fiduciary relationship; and (v) the Agent and each Lender 
and Arranger have not provided and will not provide any legal, accounting, regulatory or tax 
advice with respect to any of the transactions contemplated hereby (including any amendment, 
waiver or other modification hereof or of any other Loan Document) and the Borrower has 
consulted its own legal, accounting, regulatory and tax advisors to the extent it has deemed 
appropriate. The Borrower hereby waives and releases, to the hllest extent permitted by Law, 
any claims that it may have against the Agent and each Lender and Arranger with respect to any 
breach or alleged breach of agency or fiduciary duty in connection with the Loan Documents. 

Section 8.16 Survival of Reuresentations and Warranties. All representations and 
warranties made hereunder and in any other Loan Document or other document delivered 
pursuant hereto or thereto or in connection herewith or therewith shall survive the execution and 
delivery hereof and thereof. Such representations and warranties have been or will be relied 
upon by the Agent and each Lender, regardless of any investigation made by the Agent or any 
Lender or on their behalf, and shall continue in full force and effect as long as any Advance or 
any other Obligation hereunder shall remain unpaid or unsatisfied or any Letter of Credit shall 
remain outstanding. 

Section 8.17 Severabilitv. If any provision of this Agrement or the other Loan 
Documents is held to be illegal, invalid or unenforceable, (a) the legality, validity and 
enforceability of the remaining provisions of this Agreement and the other Loan Documents 
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shall not be affected or impaired thereby and (b) the parties shall endeavor in good faith 
negotiations to replace the illegal, invalid or unenforceable provisions with valid provisions the 
economic effect of which comes as close as possible to that of the illegal, invalid or 
unenforceable provisions. The invalidity of a provision in a particular jurisdiction shall not 
invalidate or render unenforceable such provision in any other jurisdiction. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
by their respective officers thereunto duly authorized, as of the date first above written. 

c TmaSuicr 

BY 

Signatun P a s  to APS Credit Agnemcnt 

I Page 344 of 471 



BARCLAYS BANK PLC, 
as Agent, an Issuing Brrrrfcaod a Lendet 

By: 
Name: h E ,  Sutton 
Title: Director 
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THE ROYAL BANK OF SCOTLAND PLC, 
asaLGnderandan Issuing Bank 

By: 

s i g n a r u t a P a g e m ~ c ~ d i l ~ ~ e n t  
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WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as a Lender and an Issuing Bank 

By: 

Title: Director 

Signature Page io APS Credit Agreement 
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BANK OF AMERICA, N.A., as a Lender 

Name: Patrick Martin 
Title: Directw 

S@atui%? Page to APS Crea Agrement 
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CREDIT SUISSE AG, CAYMAN ISLANDS 
BRANCH, as a Lender 

Title: ViEe"P&dent 

By: 
Name: Rahul~annar 
Title: Associate 

Signature Page to APS Credit Agreement 
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THE BANK OF NEW YORK MELLON, 
as a Lender 

By: 
Name: MarkW.Rogu 
Title: Vice Presicl&v 

Signoture Page to APS Credit Agreement 

Page 350 of 471 



BANK OF THE WEST, 89 a Lender 

Vice President 

Srgnnture Page ro APS Credit Agreetitent 
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BNP PARIBAS, as a Lender 

By: 

Title: Managing Director 

Titie: Vice President 

Signature Page io APS Credff Agreement 
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CITIBANK, N.A., as a Lender 

N&e: DevinMoore 1 
Title: Vice President 

Signmure Page to A PS Credfr Agrement 
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I 

I 

Title: ViccPresident 
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JPMORGAN C W E  BANK, N.A., 
as a Lend& 

.L 

By: 
Name: Nat&'k .Baswig ,, 1 
Title: CreditExccutivc c/ 

Signature Page to AI'S Credit Agreement 
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. 

KEYBANK NATIONAL ASSOCIATION, 
as a Lender 

Name: Keven D. Smith 
Title: Senior Vice President 

Signature Page I(J APS Credit Agmement 
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, .  
. ,  . .  

. '  
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THE BANK OF NOVA SCOTU, 
asaLcader 

By: f 

Name: ThanaRattew 
Title: ManagingDircctor 
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SUNTRUST BANK, tu a Lender 

By: 

Sfgnature Ptzgt? IO APS Credh Agrecmsnr 
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UBS LOAN FINANCE LLC, as a Lender 

By: 
Name: IrjB\R.Otsa 

By: 
Name: J&lin Fernandes 
Title: Associate Director 

Signohuc Puge to APS #edt Agreement 
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U.S. BANK NATIONAL4 ASSOCIATION, 
aa a Lender 

Title: Sekor Vice Presidcnt 

Signature Page io APS Credft AgreemeN 
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CANADIAN IMPERIAL BANK OF 
COMMERCE, NEW YORK AGENCY, 
8s a Lender 

By: k!&dd&ki t, 
Name: Robert Casey. Jr. 
Title: ExecutiveD&ctor I ' 

By: (- m u b Q & ? k 3  
Name: MichtrelOewirtz 
Title: Executive Director 

Signature Page to RPS Credit Agreement 

Page 362 of 471 



COMERICA BANK, 8s a Lender 
I? 

By: *. 
Nam : FatimaArs 
Title:' Vice President 

, 

Signotwe Page to APS C r d f  Agreement 
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NATIONAL BANK OF ARIZONA, 
as a Lender 

- 
Nwe: Abran Villtgas 
Title: ' Vice President 

Signature Page IO APS Credit Agrement 
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THE NORTHERN TRUST COMPANY, 
as a Lender 

Title: Secund Vice President 

Signature Page to APS Credit Agreement 
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UMB BANK ARIZONA, N.A., 
as a Lender 

3 

N&e: Kyle McMillian 
By: A. 

Title: AVP/Commercial Banking Officer 

Signature Page to APS Credit Agreement 
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SCHEDULE 1.01 
COMMITMENTS AND RATABLE SHARES 

Revolving Credit 
Ratable Share Bank Conimitment 

Barclays Bank PLC 
The Royal Bank of Scotland plc 
Wells Fargo Bank, National Association 
Bank of America, N.A. 
Credit Suisse AG, Cayman Islands Branch 
The Bank of New York Mellon 
Bank of the West 
BNP Paribas 
Citibank, N.A. 
Deutsche Bank AG New York Branch 
JPMorgan Chase Bank, N.A. 
KeyBank National Association 
Union Bank, N.A. 
The Bank of Nova Scotia 
SunTrust Bank 
UBS Loan Finance LLC 
U.S. Bank National Association 
Canadian Imperial Bank of Commerce, New York Agency 
Comerica Bank 
National Bank of Arizona 
The Northern Trust Company 
UMB Bank Arizona, N.A. 
TOTAL 

$36,000,000.00 
$36,000,000.00 
$36,000,000.00 
$36,000,000.00 
$36,000,000.00 
$23,57 1,428.57 
$16,500,OOO.00 
$7,071,428.60 
$23,57 1,428.57 
$23,571,428.57 
$23,57 1,428.57 
$23,571,428.57 
$23,571,428.57 
$23,57 1,428.57 
$23,571,428.57 
$23,57 1,428.57 
$23,57 1,428.57 
$12,142,857.14 
$12,142,857.14 
$12,142,857.14 
$12,142,857.14 
$12,142,857.14 
$500,000,000.00 

7.200000000% 
7.2000oooO0% 
7.200000000% 
7.200000000% 
7.200000000% 
4.714285714% 
3.300000000% 
1.4 14285720% 
4.714285714% 
4.714285714% 
4.7 14285714% 
4.714285714% 
4.7 142857 14% 
4.714285714% 
4.71428571 4% 
4.714285714Yo 
4.714285714% 
2.428571428% 

2.428571428% 
2.42857 1428% 
2.428571428% 
100.000000000% 

2.42857 1428% 
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SCHEDULE 4.01q) 
SUBSIDIARIES 

Bixco, Inc. 
Axiom Power Solutions, Inc. 
PWE Newco, Inc. 

' The Borrower's three nuclear decommissioning trusts relating to PVNGS may also be deemed to be 
subsidiaries under a literal reading of the definition. 
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SCHEDULE 4.01(k) 
EXISTING INDEBTEDNESS 

None. 
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SCHEDULE 8.02 
CERTAIN ADDRESSES FOR NOTICES 

BORROWER: 
Arizona Public Service Company 
400 North 5th Street 
Mail Station 9040 
Phoenix, AZ 85004 
Attention: Treasurer 
Telephone: (602) 250-3300 
Telecopier: (602) 250-3902 
Electronic lee.nickloy@pinnaclewest.com 

AGENT: 

Agent's Oflce 
($0. payments and Requests for Credit Extensions): 

Barclays Bank PLC 
130 1 6* Avenue, 9* floor 
New York, NY 10019 
Attention: Joe Tricamo 
Telephone: (2 12) 320-7564 
Email: j oe.tricamo@barcap . com 

with copies to: 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 100 19 
Attention: Alicia Borys 
Facsimile: (2 12) 526-5 1 15 
Telephone: (2 12) 526-429 1 
Email: Alicia.borys@barcap.com 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Vanessa A. Kurbatskiy 
Facsimile: (212) 526-51 15 
Telephone: (212) 526-2799 
Email: Vanessa.kurbatskiy@barcap.com 

Aaent 's Account/Barclays Bank Anenq Service Wirina Information 

Barclays Bank PLC 
New York, New York 
ABA: 026002574 
Account Number: 050-0 19 10-4 
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Account Name: Clad Control Account 
Ref Arizona Public Service 

Other Notices as Agent: 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Alicia Borys 
Facsimile: (2 12) 526-5 1 15 
Telephone: (2 12) 526-429 1 
Email: Alicia.borys@barcap.com 

Barclays Bank PLC 
745 Seventh Avenue 
New York, NY 10019 
Attention: Vanessa A. Kurbatskiy 
Facsimile: (2 12) 526-5 1 15 
Telephone: (212) 526-2799 
Email: Vanessa.kurbatskiy@barcap.com 

ISSUING BANKS: 

Barclavs Bank PLC 
Barclays Bank PLC 
200 Park Avenue 
New York, NY 10166 
Attn. Letters of Credit / Dawn Townsend 
Facsimile (212) 412-501 1 
Telephone (20 1) 499-208 1 
Email xraletterofcredit@baclayscapital.com 

The Roval Bank of Scotland vlc 

The Royal Bank of Scotland plc 
600 Washington Boulevard 
Stamford, CT 0690 1 
Attention: Richard Emmich 
Facsimile: (203) 873-3569 
Telephone: (203) 897-7619 
Email: richard.emmich@rbs.com 

and 

Attention: Marchette Major 
Facsimile: (203) 873-3569 
Telephone: (203) 897-7638 
Email: marchette.major@rbs.com 
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Wells Farno Bank, National Association 

Wells Fargo Bank, National Association 
Corporate Banking - Utility and Power Group 
1300 SW 5th Avenue, 7th Floor 
Mail Code: MAC P6 10 1 -076 
Portland, OR 97201 
Attention: Yann Blindert 
Telephone: (503) 886-22 15 
Facsimile: (503) 886-22 1 1 
E-mail yann.blindert@wellsfargo.com 
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EXHIBIT A - FORM OF 
PROMISSORY NOTE 

FOR VALUE RECEIVED, the undersigned, ARIZONA PUBLIC SERVICE 
COMPANY, an Arizona corporation (the "Borrower"), hereby promises to pay to the order of 

or its registered assigns (the "Lender"), in accordance with the provisions of the Credit 
Agreement (as hereinafter defined), the principal amount of each Advance from time to time 
made by the Lender to the Borrower pursuant to the Five-Year Credit Agreement dated as of 
November 4, 201 1 among the Borrower, the Lender and certain other lenders parties thereto, 
Barclays Bank PLC, as Agent for the Lender and such other lenders, and the issuing banks and 
other agents party thereto (as amended or modified from time to time, the "Credit Ameement"; 
the terms defined therein being used herein as therein defined) outstanding on such date. 

The Borrower promises to pay interest on the unpaid principal amount of each Advance 
from the date of such Advance until such principal amount is paid in 111, at such interest rates, 
and payable at such times, as are specified in the Credit Agreement. 

Both principal and interest are payable in lawful money of the United States of America 
to the Agent for the account of the Lender in same day funds at the address and account specified 
on Schedule 8.02. Each Advance owing to the Lender by the Borrower pursuant to the Credit 
Agreement, and all payments made on account of principal thereof, shall be recorded by the 
Lender and, prior to any transfer hereof, endorsed on the grid attached hereto which is part of 
this Promissory Note. 

This Promissory Note is one of the Notes referred to in, and is entitled to the benefits of, 
the Credit Agreement. The Credit Agreement, among other things, (i) provides for the making of 
Advances by the Lender to the Borrower fiom time to time in an aggregate amount not to exceed 
at any time the Lender's Unused Commitment, the indebtedness of the Borrower resulting fiom 
each such Advance being evidenced by this Promissory Note and (ii) contains provisions for 
acceleration of the maturity hereof upon the happening of certain stated events and also for 
prepayments on account of principal hereof prior to the maturity hereof upon the terms and 
conditions therein specified. 

THIS PROMISSORY NOTE SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK. 

ARIZONA PUBLIC SERVICE COMPANY 

Page 373 of 471 

BY 
Name: 
Title: 

A- 1 



ADVANCES AND PAYMENTS OF PRINCIPAL 

Amount of 
Amount of Principal Paid Unpaid Principal Notation 

Date Advance or Prepaid Balance Made By 

A-2 
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EXHIBIT B - FORM OF NOTICE OF 
BORROWING 

Barclays Bank PLC, as Agent 
for the Lenders parties 
to the Credit Agreement 
referred to below 

Attention: Bank Loan Syndications Department 

[Date) 

Ladies and Gentlemen: 

The undersigned, Arizona Public Service Company, refers to the Five-Year Credit 
Agreement, dated as of November 4, 2011 (as amended or modified from time to time, the 
“Credit AeJeement”, the terms defined therein being used herein as therein defined), among the 
undersigned, certain Lenders parties thereto, Barclays Bank PLC, as Agent for said Lenders and 
the Issuing Banks and other agents party thereto, and hereby gives you notice, irrevocably, 
pursuant to Section 2.02 of the Credit Agreement that the undersigned hereby requests a 
Borrowing under the Credit Agreement, and in that connection sets forth below the information 
relating to such Borrowing (the “ProDosed Borrowing”) as required by Section 2.02(a) of the 
Credit Agreement: 

(i) The Business Day of the Proposed Borrowing is , 2 0 - 2  
(ii) 

(iii) 
[(iv) 

The Type of Revolving Advances comprising the Proposed Borrowing is [Base 
Rate Advances] [Eurodollar Rate Advances]. 
The aggregate amount of the Proposed Borrowing is $ 
The initial Interest Period for each Eurodollar Rate Advance made as part of the 
Proposed Borrowing is mon th [ s ] . ]  

The undersigned hereby certifies that the following statements are true on the date hereof, 
and will be true on the date of the Proposed Borrowing: 

(A) the representations and warranties contained in Section 4.01 (other than Sections 
4.01(k), 4.0l(e)(ii) and 4.0l(f)(ii)) of the Credit Agreement are correct, before and after giving 
effect to the Proposed Borrowing and to the application of the proceeds therefrom, as though 
made on and as of such date; 

(B) no event has occurred and is continuing, or would result from such Proposed 
Borrowing or fi-om the application of the proceeds therefrom, that constitutes a Default; 

(C) all required regulatory authorizations including the 2007 Order and/or any 
Subsequent Order in respect of the Proposed Borrowing have been obtained and are in full force 
and effect and, before and after giving effect to the Proposed Borrowing and to the application of 
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the proceeds therefrom, the Borrower is in compliance with the provisions of the applicable 
order; and 

(D) before and after giving effect to the Proposed Borrowing and to the application of 
the proceeds therefbm, as though made on and as of such date, the Indebtedness of the Borrower 
does not exceed that permitted by (i) applicable resolutions of the Board of Directors of the 
Borrower, (ii) applicable Arizona Laws, or (iii) the 2007 Order or any Subsequent Order, 
whichever is in force and effect at such time. 

Very truly yours, 

ARIZONA PUBLIC SERVICE COMPANY 

Name: 
Title: 
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EXHIBIT C - FORM OF 
ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assirnment and Assumution”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor1 
(the “Assignor”) and [Insert name of Assignee] (the “Assirnee”). Capitalized terms used but 
not defined herein shall have the meanings given to them in the Credit Agreement identified 
below (as amended, the “Credit Ameement”), receipt of a copy of which is hereby acknowledged 
by the Assignee. Annex 1 attached hereto (the “Standard Terms and Conditions”) is hereby 
agreed to and incorporated herein by reference and made a part of this Assignment and 
Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes fiom the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date referred to below (i) all of the Assignor’s rights and obligations in its 
capacity as a Lender under the Credit Agreement and any other documents or instruments 
delivered pursuant thereto to the extent related to the amount and percentage interest identified 
below of all of such outstanding rights and obligations of the Assignor under the respective 
facilities identified below (including without limitation any letters of credit, guarantees, and 
swingline loans included in such facilities) and (ii) to the extent permitted to be assigned under 
applicable Law, all claims, suits, causes of action and any other right of the Assignor (in its 
capacity as a Lender) against any Person, whether known or unknown, arising under or in 
connection with the Credit Agreement, any other documents or instruments delivered pursuant 
thereto or the loan transactions governed thereby or in any way based on or related to any of the 
foregoing, including, but not limited to, contract claims, tort claims, malpractice claims, statutory 
claims and all other claims at Law or in equity related to the rights and obligations sold and 
assigned pursuant to clause (i) above (the rights and obligations sold and assigned pursuant to 
clauses (i) and (ii) above being referred to herein collectively as, the ‘‘Assigned Interest”). Each 
such sale and assignment is without recourse to the Assignor and, except as expressly provided 
in this Assignment and Assumption, without representation or warranty by the Assignor. 
Assignee shall deliver (if it is not already a Lender) to the Agent an Administrative 
Questionnaire. 

1. Assignor: 
2. Assignee: 

3. Borrower: Arizona Public Service Company 

4. Agent: Barclays Bank PLC, as the administrative agent under the Credit Agreement 
5. Credit Agreement: The Five-Year Credit Agreement dated as of November 4,201 1, by 

and among the Borrower, the Lenders party thereto, the Agent and the Issuing Banks and 
other agents party thereto. 

[and is an Affiliate of [identify Bank]‘] 

6. Assigned Interest: 
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Aggregate Amount Amount of Percentage 
of Commitment for Commitment Assigned of CUSP 

all Lenders Assigned Commitment2 Number 

% $ $ 

[7. Trade Date: l3 
Effective Date: -, 20- [TO BE INSERTED BY AGENT AND WHICH SHALL BE TEEE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE REGISTER 
THEREFOR.] 
The terms set forth in this Assignment and Assumption are hereby agreed to: 

ASSIGNOR 
[NAME OF ASSIGNOR] 

BY 
Name: 
Title: 

ASSIGNEE 
[NAME OF ASSIGNEE] 

BY 
Name: 
Title: ~ 

[Consented to mdJ4 Accepted: 
BARCLAYS BANK PLC, as Agent 

BY 
Name: 
Title: 

[Consented to:]’ 
[BARCLAYS BANK PLC, as Issuing Bank] 

BY 
Name: 
Title: 

[THE ROYAL BANK OF SCOTLAND plc, as Issuing Bank] 

Set forth, to at least 9 decimals, as a percentage of the Commitment of all Banks thereunder. ’ To be completed if the Assignor and the Assignee intend that the minimum assignment amount is to be determined 
as of the Trade Date. 

To be added only if the consent of the Agent is required by the terms of the Credit Agreement, 
To be added only if the consent of the Borrowers and/or other parties (e.g. Issuing Bank) is required by the terms 

of the Credit Agreement. 

e-2 
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BY 
Name: 
Title: 

[WELLS FARGO BANK, NATIONAL ASSOCIATION, as Issuing Bank] 

BY 
Name: 
Title: 

ARIZONA PUBLIC SERVICE COMPANY 

BY 
Name: 
Title: 

c - 3  
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ANNEX 1 TO ASSIGNMENT AND ASSUMPTION 
STANDARD TERMS AND CONDITIONS FOR 

ASSIGNMENT AND ASSUMPTION 

1. Remesentations and Warranties. 

1.1 Assirnor. The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is fkee and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents, (iii) the financial condition of the Borrower, any of 
its Subsidiaries or Affiliates or any other Person obligated in respect of any Loan Document or 
(iv) the performance or observance by the Borrower of any of its obligations under any Loan 
Document. 

1.2 Assirnee. The Assignee (a) represents and warrants that (i) it has full power and 
authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it meets all the requirements to be an Eligible Assignee under 
Section 8.07 of the Credit Agreement (subject to such consents, if any, as may be required under 
Section 8.07 of the Credit Agreement), (iii) fiom and after the Effective Date, it shall be bound 
by the provisions of the Credit Agreement as a Lender thereunder and, to the extent of the 
Assigned Interest, shall have the obligations of a Lender thereunder, (iv) it is sophisticated with 
respect to decisions to acquire assets of the type represented by the Assigned Interest and either 
it, or the Person exercising discretion in making its decision to acquire the Assigned Interest, is 
experienced in acquiring assets of such type, (v) it has received a copy of the Credit Agreement, 
and has received or has been accorded the opportunity to receive copies of the most recent 
financial statements referred to in Section 4.01(e) or delivered pursuant to Section 5.01(h), as 
applicable, thereof, as applicable, and such other documents and information as it deems 
appropriate to make its own credit analysis and decision to enter into this Assignment and 
Assumption and to purchase the Assigned Interest, (vi) it has, independently and without reliance 
upon the Agent, the Assignor or any other Lender and based on such documents and information 
as it has deemed appropriate, made its own credit analysis and decision to enter into this 
Assignment and Assumption and to purchase the Assigned Interest, and (vi) if it is a foreign 
lender, attached to the Assignment and Assumption is any documentation required to be 
delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed by 
the Assignee; and (b) agrees that (i) it will, independently and without reliance on the Agent, the 
Assignor or any other Lender, and based on such documents and information as it shall deem 
appropriate at the time, continue to make its own credit decisions in taking or not taking action 
under the Loan Documents, and (ii) it will perform in accordance with their terms all of the 
oblightions which by the terms of the Loan Documents are required to be performed by it as a 
Lender. 

2. Pavments. From and after the Effective Date, the Agent shall make all payments 
in respect of the Assigned Interest (including payments of principal, interest, fees and other 

c-4 
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amounts) to the Assignor for amounts which have accrued to but excluding the Effective Date 
and to the Assignee for amounts which have accrued fiom and after the Effective Date. 

3. General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns. This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument. Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by facsimile shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption. This Assignment and Assumption shall be 
governed by, and construed in accordance with, the Law of the State of New York. 

c-5 
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From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Friday, December 02, 201 1 11 :34 AM 
Dolyniuk, Karen E 
FW: Refinancing of PNW and APS Credit Facilities 

From: Bettinelli, Antonio Jmai1to:Antonio BettinelIiC3standardandooors.com1 
Sent: Thursday, November 10, 2011 10:41 AM 
To: Nickloy, Lee R 
Subject: RE: Refinancing of PNW and APS Credit Facilities 

Thanks Lee. 

._- . . ” . - - ”  --- . I .I -.  1 -.-- 
From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.coml 
Sent: Thursday, November 10, 2011 7:22 AM 
To: Bettinelli, Antonio 
Subject: Refinancing of PNW and APS Credit Facilities 

Tony, 

Last Friday, Nov. 4t’, PNW and APS closed on the refinancing of their respective S20OMM and $500MM revolving credit facilities 
which would have matured in February 2012. The new facilities have a 5-year tenor and will mature in November 2016. We were 
also able t o  achieve more attractive pricing wi th the new facilities saving US about $2MM per year in cornmitment fees. Further 
details are provided for in the 8-K we filed which is attached, but certainly if you have any questions please let me know. 

Le e 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 

1 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Friday, December 02,201 1 11 :34 AM 
Dolyniuk, Karen E 
FW: Refinancing of PNW and APS Credit Facilities 

- - - - -  O r i g i n a l  Message----- 
From: Philip.Smyth@fitchratings.com [mailto:Philip.Smyth@fitchratings.com] 
Sent: Thursday, November 10, 2011 11:06 AM 
To: Nickloy, Lee R 
Subject: RE:  Ref inancing o f  PNW and APS C r e d i t  F a c i l i t i e s  

Thanks, Lee. 

From : 

To : 

D a t e  : 

Subject: 

Phi l ,  

tLee.Nickloy@PinnacleWest.com> 

tPhilip.Smyth@fitchratings.com> 

11/18/2811 12:22 PM 

RE:  Ref inancing o f  PNW and APS Cred i t  F a c i l i t i e s  

I was on ly  i n  over t h e  weekend f o r  t h e  Treasurers Meeting and meetings w i t h  some bankers so 
i t  was a b r i e f  E E I  f o r  me, b u t  g lad  I had a chance t o  say h e l l o .  

The c r e d i t  agreements are attached. 

Lee 

- - - - -  O r i g i n a l  Message----- 
From: Philip.Smyth@fitchratings.com [mailto:Philip.Smyth@fitchratings.com] 
Sent: Thursday, November 10, 2011 8 : 3 5  AM 
To: Nickloy, Lee R 
Subject: Re: Ref inancing o f  PNW and APS C r e d i t  F a c i l i t i e s  

Thanks, Lee! 

I hope you had a good E E I .  
f o r  PNW and APS a t  your convenience. 

Best Regards, 

Please be k i n d  enough t o  send me t h e  respect ive c r e d i t  agreements 

1 
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P h i l  

~ P h i l i p  W. Smyth, CFA 

F i t c h  Ratings 
212 908 0531  

I Senior D i r e c t o r  
i 

From: tLee.Nickloy@PinnacleWest.com> 

T o  : tPhilip.Smyth@fitchratings.com> 

Date : 11/18/2811 10:22 AM 

Subject: Ref inancing o f  PNW and APS Cred i t  F a c i l i t i e s  

Phi l ,  

Last Friday, Nov. 4th, PNW and APS c losed on t h e  ref inancing o f  t h e i r  respect ive $200MM and 
$500MM r e v o l v i n g  c r e d i t  f a c i l i t i e s  which would have matured i n  February 2012. The new 
f a c i l i t i e s  have a 5-year teno r  and w i l l  mature i n  November 2016. We were a l so  able t o  
achieve more a t t r a c t i v e  p r i c i n g  w i t h  t h e  new f a c i l i t i e s  saving us about $2MM per year i n  
commitment fees.  
c e r t a i n l y  i f  you have any quest ions please l e t  me know. 

Fur ther  d e t a i l s  a re  provided fo r  i n  t h e  8-K we f i l e d  which i s  attached, bu t  

Lee 

Lee R .  N ick loy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5 th  Street,  MS 9040 
Phoenix, AZ 85004 

Lee.Nickloy@pinnaclewest.com 
ph: 602-250-3380 

2 
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From: 
Sent: 
To: 
Subject: 

Nickloy, Lee R 
Friday, December 02,201 1 1 1 :34 AM 
Dolyniuk, Karen E 
FW: EEI Materials 

From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 12:02 PM 
To: 'Mitchell F. Moss' 
Subject: EEI Materials 

Mitchell, 

Would it be possible to get a'copy of the materials that Moody's presented at EEI? 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 

1 

Page 387 of 471 

mailto:Lee.Nicklov@pinnaclewest.com


Dolyniuk, Karen E 
From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: FW: EEI Materials 

Friday, December 02,201 1 1 1 :35 AM 

Attachments: EEI-2011-1 I-03.pdf 

From : Moss, Mitchell [mailto: Mitchell. Moss@moodys.coml 
Sent: Thursday, November 10, 2011 12:19 PM 
To: Nickloy, Lee R 
Subject: RE: EEI Materials 

Lee, 

See attached. FYI, PNW is mentioned on slide 28. Let me know i f  you need anything else. 

Mitchell 

From: Lee.Nicklov@PinnacleWest.com l'mailto:Lee.Nicklov@PinnacleWest.corn] 
Sent: Thursday, November 10, 2011 2:02 PM 
To: MOSS, Mitchell 
Subject: EEI Materials 

Mitchell, 

Would it be possible to get a copy of the materials that Moody's presented at EEI? 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PINNACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, AZ 85004 

Lee.Nicklov@pinnaclewest.com 
ph: 602-250-3300 

1 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk. Karen E 
Subject: FW: EEI Materials 

Friday, December 02,201 1 11 :35 AM 

From: Nickloy, Lee R 
Sent: Thursday, November 10, 2011 12:21 PM 
To: ‘MOSS, Mitchell‘ 
Subject: RE: EEI Materials 

Thanks Mitchell 

From: Moss, Mitchell [mailto:Mitchell.Mossbmoodvs.com] 
Sent: Thursday, November 10, 2011 12:19 PM 
To: Nickloy, Lee R 
Subject: RE: EEI Materials 

Lee, 

See attached. FYI, PNW is mentioned on slide 28. Let me know if you need anything else. 

Mitchell 

From: Lee.Nicklov@PinnacleWest.com rmailto:Lee.Nicklov@PinnacleWest.com~ 
Sent: Thursday, November 10,2011 2:02 PM 
To: Moss, Mitchell 
Subject: EEI Materials 

Mitchell, 

Would it be possible to  get a copy of the materials that Moody’s presented a t  EEI? 

thanks 

Lee R. Nickloy 
Vice President and Treasurer 
PIN N ACLE WEST CAPITAL CORPORATION 
ARIZONA PUBLIC SERVICE COMPANY 
400 North 5th Street, MS 9040 
Phoenix, A2 85004 

Lee.Nickloy@pinnaclewest.com 
ph: 602-250-3300 

NOTICE --- _- -  
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Dolyniuk, Karen E 

From: 
Sent: 
Subject: 

Higuchi, Dene C on behalf of Hickman, Rebecca L 
Monday, November 21,201 1 6:05 AM 
PNW/APS: Retail Rate Case - ACC Staff and Intervenor Testimony 

On November 18,2011, the Arizona Corporation Commission (“ACC”) Staf f  and other intervenors in APSs 
pending general retail rate case filed their initial written testimony with the ACC. Copies of the testimony are 
available on our Arizona’s Energy Future website a t  www.azenercrvfuture.com/filings.html. APSs request and 
the testimony positions of certain key intervenors are summarized below in this message. 

As always, if you have any questions about these developments or need other information about our 
company, please contact me or Geoff Wendt (602-250-5643). 

Have a Happy Thanksgiving! 

Sincerely 
Becky 
Rebecca L. Hickman 
Director of investor Relations I Pinnacle West Capital Corporation 
Two Arizona Center 1 400 North 5th Street I Station 9998 1 Phoer , A2 85004 
Office 602-250-5668 I Fax 602-250-2789 I E-mail rhickman@dnnaclewest.com 
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APS Reauest 
On June 1, 2011, APS requested a $95.5 million net base rate increase to be effective July 1,2012. The net 
increase would be comprised of a $194.1 million increase in non-fuel base rates, and reclassification into base 
rates of $44.9 million of revenues related to solar generation projects collected through APS’s renewable 
energy surcharge (“RES”) (which would increase base rates) and $143.5 million of lower fuel and purchased 
power costs currently addressed through the Power Supply Adjustor (“PSA”) (which would decrease base 
rates). Key factors supporting the rate request are: a rate base of $5.7 billion; a return on equity (“ROE”) of 
11%; a capital structure consisting of 46.1% long-term debt and 53.9% common equity; a base fuel rate of 
$0.03242 per kilowatt-hour (“kwh”); implementation of a revenue-per-customer decoupling mechanism and a 
generation and environmental infrastructure adjustment mechanism; and modification of the PSA to allow full 
pass-through of all fuel and purchased power costs, instead of the current 90/10 sharing provision. 

ACC Staff 
The ACC Staff recommended a $7.4 million net base rate decrease, which would be comprised of a $108.8 
million increase in non-fuel base rates, and reclassification into base rates of $36.8 million of revenues from 
the RES and $153.1 million of lower fuel and purchased power costs from the PSA. The Staff‘s position is 
premised upon: a rate base of $5.7 billion; an ROE of 9.90%, with the capital structure proposed by APS; and a 
base fuel rate of $0.0321 per kWh. The Staff also recommended a partial net lost revenue provision in place 
of APS’s decoupling proposal, along with the removal of the 90/10 sharing provision of the PSA. In addition, 
Staff recommended that the ACC consider allowing APS to include the cost of acquiring Southern California 
Edison’s share of Units 4 and 5 of the Four Corners Power Plant in rates once the acquisition is complete 
through a separate filing in the rate case docket. The Staff did not recommend approval of APS’s request for 
an infrastructure adjustment mechanism. 

Other Intervenors 
Intervenors in the rate case include, among others, the Arizona Residential Utility Consumer Office (“RUCO”), 
an office established by the Arizona legislature to represent the interests of residential utility consumers 
before the ACC; and Arizonans for Electric Choice and Competition (“AECC”), a coalition that advocates on 
behalf of commercial and industrial utility customers. These intervenors’ testimony includes the following 
recommend at ions: 

- RUCO - RUCO recommended no change to net base rates, after reclassifications into base rates from 
the RES and the PSA. RUCO’s position is premised upon: a rate base of $5.5 billion; an ROE of 10.00%, 
with the capital structure proposed by APS; and a base fuel rate of $0.0321 per kWh. RUCO did not 
recommend approval of APS’s requests for a decoupling mechanism or an infrastructure adjustment 
mechanism and did not propose any additional modifications to the PSA. 

0 AECC - Although AECC did not make recommendations on return on equity or capital structure, using 
the Company’s requested ROE and capital structure with AECC’s specific recommendations would 
result in a $20.1 million net base rate increase, after certain reclassifications into base rates from the 
RES and the PSA. These results assume: a rate base of $5.4 billion; an ROE of 11.00%, with the capital 
structure proposed by APS; and a base fuel rate of $0.0321 per kWh. AECC did not recommend 
approval of APS’s requests for a decoupling mechanism or an infrastructure adjustment mechanism. 

Both Staff and RUCO requested extensions of time to file additional pieces of testimony. Staff and other 
intervenors’ testimony related to rate design will be filed on or before December 2, 2011. 
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Procedural Schedule 
As provided by the rate case procedural schedule, the parties plan to  begin settlement discussions on 
November 30,2011. On December 23,2011, the parties must file a settlement agreement or, if no agreement 
is reached, APS must file i ts rebuttal testimony. Hearings are scheduled to  begin January 19, 2012. 

3 

Page 461 of 471 



Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To : Dolyniuk, Karen E 
Subject: 

Friday, December 02,201 1 11 :35 AM 

FW: New issues requiring rating letters 

From: Bettinelli, Antonio [mailto:Antonio BettinelIi@standardandpoors.com] 
Sent: Monday, November 21,2011 4:55 PM 
To: Bettinelli, Antonio 
Subject: New issues requiring rating letters 

All. 

We have had a few regulatory driven process changes that result in S&P taking up to 48 hours to process a ratings letter 
after the analyst has submitted all required documentation to S&P New York. To make sure everything runs smoothly, I 
wanted to walk through the process we currently follow. You might want to save this email. 

STEPS TO GETTING AN S&P RATING LETTER: 

1. If you are contemplating entering the market, notify me of the possibility the week before, or as soon as you know it 
could happen. 

2. To set up a job for the rating letter, we need a draft OS. Please provide this in advance of pricing so we can complete 
all of the preliminary steps in advance. The sooner the better. 

3. When you do launch a deal, please email me or Call me (best email) to tell me you are in the market. This helps me 
insure that the required analytical people at S&P who need to sign off are on standby. 

4 .  As soon as possible after pricing, the final term sheet must be sent to us. We need a completed term sheet to do the 
final processing of a rating letter. Ideally this is submitted to NY no later that 2 p.m. PST. (5 p.m. EST) the day you price, If 
that is not possible, then as soon as you can. Letters can take up to 48 hours from the time you send us the term sheet 
with final pricing, due to our internal procedures. 

5. We can’t normally do T+2 deals. If for some reason you have one, you need to let me know at step 1 

In any email correspondence, in case I am traveling and can’t help, it’s best to cc Anne Selting 
anne seha@sandP.com (41 5-371 -5009). Thanks, and also by sending this email I am by no means implying you’re not 
following these steps. I just see an opportunity to remind all issuers. 

Have a safe and pleasant Thanksgiving holiday, 

Tony Bettinelli 
Associate Director 
Standard 8 Poor‘s 
U S Electric Utilities 
Corporate & Government Ratings 
One Market, Steuart Tower, 15th Floor. San Francisco, CA 94105 

tony bettinelli@sandD.com 
(415) 371-5067 
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Dolyniuk, Karen E 

Farmington 

Farm ington 

From: 
Sent: 
To: 
Subject: 

US$31.5 mil 4.7% poll ctrl rev bnds (Arizona Public Svc Co. -Four Corners Proj) unsecd IRB SI 

JS$65.75 mil 4.7% poll ctrl rev rfdg bnds (Arizona Public Svc Co. -Four Corners Proj) unsecd 
0910 112024 

Sarti, Daniel 
Thursday, December 08,201 1 4:12 PM 
Dolyniuk, Karen E 
FW: Bonds Outstanding? 

From: Bettinelli, Antonio w to :An to r i i o  BettinelIiBstandardandpoors.com1 
Sent: Thursday, December 08, 2011 11:15 AM 
To: Sarti, Daniel 
Subject: RE: Bonds Outstanding? 

Thanks. 

From: Daniel .Sa rti@Dinnaclewest .corn rrnailto : Daniel .Sarti@tinnaclewest.coml 
Sent: Wednesday, December 07, 2011 4:35 PM 
To: Bettinelli, Antonio 
Cc: Peter. Ewen @a DS .corn 
Subject: RE: Bonds Outstanding? 

Hi Anthony, 

To respond t o  your question below, all three of the Farrnington series bonds were converted to fixed rate mode in 2010. 
The Coconino series was refunded in 2009 and they are now part of the Coconino 20098 ($26.710 million) series of 
bonds which are in daily mode backed by a letter of credit. 

Let me know if you have any more questions or need more details. 

Dan Sarti 
Manager - Corporate Finance 
Pinnacle West Capital Corporation/Arizona Public Service Company 

Fax: 602-250-5640 
Ph: 602-250-3315 

From: Bettinelli, Antonio [mailto:Antonio Bettinelli@standardandpoors.coml 
Sent: Wednesday, December 07, 2011 12:38 PM 
To: Ewen, Peter M 
Subject: Bonds Outstanding? 

ICoconino Cntv Poll Ctl CorD bS$20 mil 2.22% poll cntl rev (Arizona Pub Svc Co) bnds ser 1999 due 04/01/2034 

Farmington bS$49.4 mil poll ctrl rev rfdg bnds (Arizona Public Svc Co. -Four Corners Proj) ser 1994A due I 
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Dolyniuk, Karen E 

From: Nickloy, Lee R 
Sent: 
To: Dolyniuk, Karen E 
Subject: RE: Rating Agency Communications 

Tuesday, December 20,201 1 12:24 PM 

12/13/11, phone call from Mitchell Moss a t  Moody’s: inquired about settlement process and timing (either with or 
without settlement), description of other elements within the filed settlement term sheet 

12/19/11, phone call to Mitchell Moss at  Moody’s in response to e-mail: described result of 12/16 Open Meeting and 
process/steps to follow 

Will send e-mail communication separately 

From: Dolyniuk, Karen E 
Sent: Monday, December 19, 2011 3:25 PM 
To: Hatfield, James R; Nickloy, Lee R; Ewen, Peter M; Sarti, Daniel 
Subject: Rating Agency Communications 
Importance: High 

Gentlemen, please send me all communications you have had with the rating agencies since December 6th. This 
includes emails and phone conversations as well as any information we have provided them. Also, let me know if 
anything should be considered Confidential, 

~ 

I would like to  have all communications by tomorrow, Tuesday, December 20th. 

I Thank you. 

Karen E. Dolyniuk, CTP 
Manager Treasury Operations 
Pinnacle West Capital Corporation 
602-250-5630 
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Dolyniuk, Karen E 

From: 
Sent: 
To : 
Subject: 

Nickloy, Lee R 
Tuesday, December 20,201 1 12:27 PM 
Dolyniuk, Karen E 
FW: APS Settlement 

From: Moss, Mitchell [mailto:Mitchell.Moss@moodvs.corn~ 
Sent: Monday, December 19,2011 12:42 PM 
To: Nickloy, Lee R 
Subject: APS Settlement 

Lee 

Please give me a call when you have a chance. 1 am wondering if the ACC acted at all on the proposed rate 
case settlement. 

Mitchell 

Mitchell Moss, CFA 
Analyst 
Global Infrastructure Finance Group 
212.553.4478 tel 
212.298.6478 fax 
mitchell. moss@moodvs.com 

Moody's Investors Service 
7 World Trade Center 
250 Greenwich Street 
New York, NY 10007 
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Dodson, Christie E 

Subject: FW: PNWIAPS: REGULATORY UPDATE 

From: Hickman, Rebecca L 
Sent: Thursday, December 22,2011 5:30 PM 
Subject: PNW/APS: REGUMTORY UPDATE 

Today, the Arizona Corporation Commission Staff requested modifications to  the procedural schedule for 
Arizona Public Service Company’s pending retail rate case to  support finalizing the settlement agreement and 
to  adjust dates for the related testimony filings and hearing thereafter. Key dates in the proposed schedule 
are as follows: 

January 6,2012 Fri. Definitive Settlement agreement filing 
January 18,2012 Wed. Direct testimony supporting or opposing settlement due 
January 25,2012 Wed. Responsive testimony due 

, , January 26,2012 Thurs. Hearing to begin 

As always, if you have any questions about this development or need other information about our company, 
please contact me or Geoff Wendt (602-250-5643). 

Best wishes to you and yours for happy holidays and a prosperous 20121 

Sincerely, 

Secky 
Rebecca L. Hickman 
Director of Investor Relations I Pinnacle West Capital Corporation 
Two Arizona Center I 400 North 5th Street I Station 9998 I Phoenix, AZ 85004 
Office 602-250-5668 I Fax 602-250-2789 I E-mail rhickman@,plnnaclewest.com 
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